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PREFACE. 



The wide extent to which the cases and notes con- 
tained in Abbott's New Cases have been cited in briefs 
of counsel and the opinions of the courts, has led to the 
preparation of this volume, in the belief that it will 
afford the reader ready access to much valuable material 
in the investigation of questions of law or practice. 

The series of reports now closed and which are here 
indexed, covered a period of eiprhteen years and consisted 
of cases carefully selected by the editor as presenting 
points of general interest and importance to the profession, 
with many copious and exhaustive notes upon the subjects 
thus presented. It is believed that a well prepared index 
of this large collection of valuable matter will place the 
reader in control of the most important decisions of the 
period, together with a comprehensive collation of addi- 
tional authorities of other times and from other juris- 
dictions, supplemented by a critical and discriminating 
original discussion of the most important questions pre- 
sented. 

[iii] 



iT PREFACE. 

A table of all the cases reported in the series has been 
prepared, which shows also which of such cases have been 
affirmed or reversed on appeal by decisions reported either 
in this series or elsewhere published. 

Tables of the constitutions, codes, laws, revised statutes, 
and rules of court cited throughout the series have been 
prepared and will be found in their appropriate alpha- 
betical place in the index, the entire matter being ar- 
ranged for convenience of the reader in a single alphabet. 

The classification of subjects is the same as that of 
Abbott's New York Digest, somewhat extended by intro- 
duction of additional titles and cross-references, and the 
index is made up principally from material personally 
prepared by the late Austin Abbott 

James MacGregor Smith. 
September^ 1896. 
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ANALYTICAL INDEX 



TO 



All Points of Law and Practice 

IN THE CASES AND NOTES 

REPORTED IN 

VOLS. I-XXXL, INCLUSIVE. OF ABBOTTS NEW CASES. 



ABANDONMENT. 

Of wife ; when not, by wife's voluntarily leaving hus- 
band in another State, xx. 298. 

Note on abandonment of wife. xx. 307. 

ABATEMENT AND REVIVAL. 

Action does not abate on death of defendant in marine 
court, viii. 377. 

Action for do';ver ; death after oral decision, viii. 210. 

Cause of action against stockholder survives against 
personal representatives, vi. 258. 

Action against trustees of manufacturing corporation ; 
death of plaintiff, xv. 470, 483. 

Death of co-plaintiff in ejectment ; remedy ; amendment 
of complaint, xvii. 376. 

Action for personal injuries, death after reversal, xxii. 

281. 
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Abatement and Revival (Continued), 

Death of one or more defendants where entire cause of 
action did not survive against other defendant ; representa- 
tives to be bi ought in by supplemental summons and com- 
plaint, xxii. 284. 

Effect on abutter's action against elevated railroad, of 
conveyance by plaintiff, xxvii. 318. 

Effect of death between decision and entry of judgment. 
XXX. 241. 

Election of remedies ; when amendment seeking differ- 
ent remedy allowable, xxx. 192. 

Continuance upon death of plaintiff, xxix. 462. 

Discretion in allowing continuance against executor ; 
security for costs, xxviii. 240. 

Death of plaintiff ; time of motion to revive ; entry of 
order, xxvi. 25. 

Terms of allowing ; extra allowance, xxx. 129. 

Continuance upon death of trustee ; effect on pending 
publication, xxiii. 290. 

Revival of action in court of appeals in name of as- 
signee ; when proper and conclusive ; provisions of Code as 
to revival in replevin, not applicable to appeals : remedy of 
party aggrieved, when revival irregular, xxiv. 89. 

ABUSE OF PROCESS. 

Complaint in action for. i. 246. 
Termation of prosecution, i. 263. 

See Malicious Prosecution. 

ACCOMPLICES. 

Testimony of, as to flight and absence of alleged con- 
spirators, xxi. 417. 

Conversation of, not in presence of accused, inadmissible. 
xxi. 417. 

ACCORD AND SATISFACTION. 

What amounts to. xi. 124. 

Acknowledgment of satisfaction essential to an accord 
and satisfaction. Release of one of several obligors on re- 
ceiving from him part payment, not enough, xxvi, 272. 
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ACCOUNT (Action for). 

Against trustee who buys for his own benefit, iii. 29. 

Against married woman ; her personal liability for rents 
and profits, xiv. 13. 

Executors and administrators ; jurisdiction of courts of 
equity over accountings, x. 67. 

Jurisdiction of surrogate to determine validity of claims 
on final review of auditor's rulings ; objections ; burden of 
proof, V. 215. 

Allowances ; citation of minors, iv. 166, 173. 

Examination of accounting party by objector to enable 
him to frame objections, vii. 149. 

Form of objections on an accounting of a guardian, 
vii. 149. 

Accounting necessary, before suing on guardian's bond. 
XV. 428. 

When and how interlocutory judgment for an account- 
ing to be entered ; review thereof, vii. 138. 

General guardian ; allowance of dower not admeasured. 
xxi. 282, 

Action for, order of arrest in, against non-resident. 
xxi. 321. 

Failure to comply with direction for, is a contempt, 
xxi. 321. 

Interlocutory judgment directing is within Code Civ. 
Pro. § 550. xxi. 321. 

Equity will not assume jurisdiction of an executor's ac- 
counting, without allegation and proof that justice cannot be 
done in the Surrogate's Court, xxvi. 208. 

Such action dismissed, where the name of testator's firm 
went to the surviving partners, and was not, as alleged, 
assets of the estate, xxvi. 208. 

When action will not lie to settle executor's account, 
xxviii. 40 X. 

Extent necessary in creditor's suit. xxix. 75. 

Note on discovery as distinguished from accounting. 
zxxi. 191. 
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ACCOUNT STATED. 

Further account stated not to be ordered, i. 288. 
Note on pleading in action on account, xxviii. 236. 

ACKNOWLEDGMENT (or Proof) OF DEEDS. 

Of assignment for benefit of creditors ; clerical error in 
certificate ; parol evidence, xv. 241. 

Sufficiency of certificate ; identifying instrument ac- 
knowledged ; clerical error, xiii. 31 ; xiv. 447. 

Of wife's surrender of life policy ; jurisdiction of notary. 
xi. 145. 

Before attorney, of undertaking to discharge attach- 
ment, viii. 241. 

Of deed by attorney may support inference of power, 
xii. 463. 

Note on Certificates of Acknowledgment : purpose of 
acknowledgment; who may take; requisites ; venue ; date, 
name of party ; personal appearance and identity ; identifica 
tion of instrument acknowledged ; acknowledgment of exe- 
cution ; official character ; signature ; seal ; indorsing 
certificate ; acknowledgment by married women ; authenti- 
cating certificate; amending, xiv. 452. 

Necessary proof to authorize record under colonial law. 
xxviii. 166. 

ACQUITTAL. 

What necessary to sustain suit for malicious prosecution, 
i. 193. 

ACROBATS. 
Employment of children ; statute, i. i. 

ACTION. 

Not the remedy for contempt, ii. 29. 

Private action for injunction, when not maintained, iii. 

306, 347, 372, 467, 478. 

For boycotting maintainable, xviii. 262. 

Note on action to establisli a riglit. xviii. 158. 

On bastardy bond or undertaking, xx. 245. 



VOLS. I.-XXXI. OF ABBOTT'S NEW CASES. 45 

Removal of, from district court of New York city to 
common pleas for consolidation, xxii. 62. 

Note on the statutory preliminaries to actions, xxiv 
292. 

Note on pleading several grounds of recovery, and of 
alternative and inconsistent allegations, xxiv. 326. 

Restitution by subsequent lienors, on restoration of attach- 
ment, xxiv. 236. 

ACTS OF CONGRESS. 

1862, July 17, §§ 5, 7, 8, 14. v. 125, 126. 

1864, June 3, § 30 [13 Stat, at L.]. ii. 218. 

1875, c. 137 [U. S. R. S., tit. 13, c. 7]. i. 368. 

1875, Feb. 19. XV. 282. 

1887, March 3. xviii. 437, «.; xix. 371, «., 373, n. 

ADJOURNMENT. 
Refusal to postpone trial, how reviewed, vi. 224. 

See Trial. 

ADOPTION. 

Contract to leave property upon death to adopted child ; 
specific performance, xxix. 36. 

Note on the law of succession as affected by the adopt- 
ion of children, xxix. 49. 

ADULTERATION. 

Of food or drugs ; complaint for, and variance. xii» 
197. 

ADULTERY. 

Circumstantial evidence, iii. 161. 

See Divorce. 

ADVERSE POSSESSION. 

Of vaults under sidewalk, iii. 306. 
Deed ; title of the grantor, and right to maintain eject- 
ment, xii. 473. 
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Adverse Possession {Continued). 

Use of water power of Niagara river by riparian owner, 
xvi. 203, «. 

Cutting ice on pond ; prescriptive rights, xxv. 276. 

What will not avoid deed ; disputed boundary, xxviii. 

135. 

AFFIDAVITS. 

Before commissioner in another State ; waiver of certi- 
fication, when read on motion, xi. 180. 

Actual oath necessary, x. 53. "^ 

When proof of corporal oath to affidavit necessary, vi. 

151. 

Entitling of papers in application for examination of 

witness before commencement of action, iii. 289. 

When should be positive ; not on inform'ation, etc. i. 

254, 348. 

Sufficiency of jurat to oath of office, ix. 456. 

Effect of punctuation on meaning, vi. 151. 

When to be construed as made on information and be- 
lief without regard to punctuation, vi. 181. 

To obtain a stay on removing indictment to oyer and 
terminer, xi. 89. 

Receivable as proofs by petitioner to meet opposing 
affidavits on hearing of petition for land under rapid transit 
act. xvi. 152. 

Used upon motion for reference, when not properly 
before referee, xxi. 291. 

Complaint as new proof in opposition to motion to vacate 
arrest, xxi. 321. 

Information acquired through telephone, xxxi. 201. 
Note on competency of communications received through 
telephone, xxxi. 207. 

See Attachment ; Bill of Particulars ; Depositions. 

AFFIDAVIT OF MERITS. 

Necessity of, on extending time to answer ; security for 
costs ; stay of proceedings, xx. 290. 

to open a default, when insufficient, xviii. 358. 
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AGENCY OR AGENT. 

See Principal and Agent. 

ALIMONY. 

After re-marriage, viii. 171. 

Allowed on dismissal of husband's complaint for divorce 
for adultery, viii. 174. 

And in her action to annul, for his physical incapacity, 
viii. 175. 

Action to recover from estate of deceased husband ; 
waiver, xii. 160. 

Striking out answer for non-payment, viii. 436. 

Obligation to pay ceases on death of husband, xv. 434. 

Not granted in wife's action against husband to annul 
marriage, xxii. 58. 

Enforcing foreign decree based upon supplemental bill 
without new service as required by law of that State ; 
remedy for irregularity in such decree, xxiii. 212. 

Action to enforce foreign decree ; form of demand for 
judgment, xxiii. 212, n. 

An order to show cause for non-payment of alimony may 
be served on attorney, if action is pending, xxvi. 366. 

Suspending, where wife delays trial by claiming jury 
xxviii. 308. 

Scope of reference to determine amount, xxix, 256. 

Action on foreign judgment, xxxi. 235. 

Enforcing judgment against trust fund. xxxi. 239. 

ALLOWANCE. 

By surrogate on an accounting, iv. 166, 173. 
To administrator's counsel, when paid by estate, v. 224. 
Computed upon the value of the property instead of on 
the amount of damages, ii. 323. 

See Costs. 

AMENDMENT. 

Allowed in favor of municipal corporation notwith- 
standing delay, xii. 350. 
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Amendment {Continued), 

Limit of time for applying for amendments to proceed- 
ings, vi. 378. 

Of offer of judgment, xiv. 96. 

To creditor's petition, iv. 150. 

Of judgment to defeat application to answer, ix. 264. 

Exceptions to report of referee, xiv. 510. 

Referee's oath taken nunc pro tunc, iv. 80. 

Presumptions as ta naturalization ; making up record 
nunc pro tunc, viii. 250. 

Of case on appeal, iv. 148. 

Of summons without application to court ; irregularity 
cured, xiv. 94. 

Of summons and complaint ; correcting name of plaint- 
iff, xviii. 196. 

Of petition to acquire lands under rapid transit act. xvi. 

152. 

Parties in mandamus, xvii. 64 

Of petition for leave to sue in forma pauperis ; amend- 
ment nunc pro tunc. xix. 394. 

Name of voluntary association defendant ; when allow- 
able, xxi. 89. 

Filing record of conviction for vagrancy in County 
clerk's office, nunc pro tunc, xxi. 296. 

By new petitioner upon proceedings to revoke probate 
of will after estoppel of petitioner, when not allowed, xxii. 
236. 

Order made by judge at special term may be amended 
nunc pro tunc by another judge at another special term, 
xxii. 299. 

Of defective acknowledgment, xxiii. 296. 

It is too late after submission of case to the referee to 
amend a reply by setting up a further defense, xxvi. 367. 

After trial by referee, the court will not permit an 
amendment of the pleadings that will make the judgment 
irregular, xxvi. 367. 

Inserting exception in case by amendment not permis- 
sible, xxvii. I. 

Where defect in affidavit for attachment not amendable, 
xxviii. 233. 
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Necessit}' of amending pleadings upon interpleader upon 
motion, xxviii. 460. 

Of execution nunc pro tunc. xxxi. 39. 

Of judgment in foreclosure after sale. xxxi. 52. 

Of pleadings after removal from district court to com- 
mon pleas, xviii. 56, 58, n. 

Of pleading, by substituting answer for demurrer, i. 476. 

Service of answer in lieu of demurrer as amendment of 
course, xx. i, 3, «., 7, «., 10. 

Service of separate answer after joint demurrer, xx. i, n. 

Defendant cannot serve an answer as an amendment to 
a demurrer, xxiv. 455. 

Demurrer by serving answer, xxv. 392. 

Of course ; second amendment, xxxi. 254. 

Of complaint to conform to proof, viii. 291. 

Of complaint nunc pro tunc after verdict to cure defect 
for which complaint dismissed, xvii. 377. 

Of complaint ex parte by changing designation of county 
for trial, xviii. 199. 

Of answer to set up plea of jurisdiction, when improper 
to allow, xviii. 423. 

Joinder of causes of action encouraged ; leave to amend 
not to be refused because amendment may constitute cause 
of action, xxiii. 187. 

Changing complaint from negligence to nuisance not 
allowed, xxv. 191.' 

Insertion of equitable circumstance in complaint, xiii. 

210. 

Of complaint, when not compellable by one co-defend- 
ant, i. 307. 

As to parties, of supplemental complaint, ii. 328. 

Amendment and supplemental complaint, xxxi. 256. 

Effect of amending complaint as to place of trial, pend- 
ing motion to change, i. 193, 235. 

At or after trial, xx. 270. 

Defendant may amend before trial by striking out a 
counter claim, xxvi. 369. 

Of answer after trial, and before judgment, xi. 354. 
At the trial ; answer in action against sheriff for non- 
return of execution, xii, 316. 

When pleading amended on appeal. vii. 324; xii. 113. 
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Amendment {Continued). 

Of pleadings at the General Term. xxii. 382. 

AMUSEMENTS. 

Rights of holder of ticket to theatre ; remedy for refusal 
to admit, xix. 301. 

ANNUITIES. 

Rights of annuitants on dissolution of life insurance 
companies, vii. 198. 

ANSWER. 
See Pleading. 

APARTMENT HOUSE. 

Landlord of, liable for unguarded coal-hole. xx. 324. 
Note on liability for condition of apartment house, xx 

330. 

APPEAL. 

I. In General. 
V. To Court of Appeals. 
VI. To General Term. 
VII. From County Courts. 
VIII. From City Court of New York. 
IX. From Surrogate's Courts. 
X. In Special Proceedings. 
XI. In Criminal Cases. 

I. In General. 

Appeal does not lie from order for receiver, iii. 61. 
Constitutionality of statute denying right to appeal, 
xvi. 395. 

Judgment upon default not appealable, xxix. 426. 

What a final judgment, xxx. 329. 

Reviewing decision on demurrer ; form of notice, xxxi. 

137- 

Discretionary orders, and orders on the ground of want 

of power ; order granting allowances, iii. 36. 
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When lies ; order refusing to compel acceptance of 
answer, xxv. 392. 

Lies from order discharging defendant from arrest oq 
mesne process, xix. 52. 

Lies from order denying motion to set off judgments 
from city court to common pleas, xviii. 349. 

Lies from order of reference, xviii. 381. 

Error in commitment in contempt reviewed by, not on 
habeas corpus, xviii. 216. 

From order confirming referee's report, when proper 
remedy, ii. 173. 

Order of reference imposing costs appealable, viii. 50. 

The remedy to review referee's findings in divorce, iii. 
161. 

From order denying application to amend answer at 
trial, xiii. 384. 

From order striking out answer as sham. xv. 254. 

Fact not assumed for the purpose of reversing judgment 
for plaintiff and ordering new trial, xiii. 376. 

From order granting open commission to take deposi- 
tions. X. 324. 

Discretion as to ordering examination before trial, not 
reviewed, i. 327. 

Except in case of want of power, i. 341. 

What is final judgment, i. 175. 

Who may appeal. Party intervening, vi. 293. 

Who may appeal; corporation may appeal from judg- 
ment dissolving it. xix. 427. 

Notice to limit time. Effect of amendment of judgment 
security, i. 396. 

Service of copy of judgment before readjustment of 
costs limits time to appeal, xxix, 459. 

Settlement and amendment of case ; striking cause from 
calendar and rendering judgment for non-service of case; 
exception not apparent on judge's minutes or stenographer's 
notes struck out. iv. 148. 

From judgment on report of referee on exception without 
case; exceptions to conclusions of law; limit of time to serve 
case or exceptions, xviii. 60. 

Case ; upon what papers appeal from refusal to postpone 
triaPwould be made. vt. 224. 



52 ANALYTICAL INDEX TO 

Appeal {CffftttMu^d). 

Mode of reviewing interlocntory jadgment £or an ac- 
counting, vii, 138. 

Omission of parties to appeal, xxviii, 370. 

Necessary parties ; when service of notice on receiver 
insufficient, xzviii. 380. 

Note on the Practice on Appealing from Judgment on 
a Decision of a Referee, or a Judge after trial without 
Jury, xviii. 63. 

Necessity of preparing case on appeal from judgment 
entered upon direction of verdict, xzz. 293. 

Dispensing with printing, xxxi. 167. 

Case on non -enumerated motions, zxxi. 167. 

When it will not be heard upon case containing several 
sets of findings, xxiii. 379. 

Note on papers to be printed on appeal, xxzi. 173. 

Stay, security, iii. 53. 

In proceeding to compel action by board of registry ; 
stay pending appeal, xxix. 187. 

Stay of proceedings, when granted, xvi, 368. 

Form of undertaking ; final order in special proceed- 
ing ; stay of execution, xxvi. 48. 

What is signature of undertaking, viii. 243. 

Stay not granted pending appeal from order refusing 
stay. ix. 448. 

Order to mark judgment " secured on appeal," vhen 
invalid, iii, 138, 

Waiver by acceptance of costs ; subsequent return of 
amount received, viii. 392. 

Waiver, in partition, by accepting proceeds of sale; 
respondent's consent, xviii. 344. 

What questions considered on appeal from order ; 
nnininn not regarded, viii. 437, 

iion upon several grounds, xxviii, 104, 

imption from general verdict, xxxi. 437. 

iw of facts. XV. 318. 

iwing conflicting evidence, xii, la. 

I order in exoneration of sheriff ; evidence re- 

viii. 330. 
:tion to plaintiff's suing both as an individual and 
:e cannot be lirst raised on appeal, ii. 338. 
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No distinction between legal and equitable actions as 
to availability of exceptions, vii. 358. 

When objection to pleading not taken at the trial, not 
available, ii. iii. 

New evidence admitted on, confined to record evidence 
in support of judgment, ii. 230, 238. 

Objection not taken at trial, xxviii. 260. 

Objection to omission to plead new matter, when not 
available, xxiii. 133. 

Reviewing action of trial judge in passing upon re- 
quests to find. xxix. 15. 

Insufficiency of objection to raise question of materi- 
ality ; when error not prejudicial, xxix. 435. 

Note on the value of an objection to evidence, xxix 

439- 

Evidence controls if in opposition to allegations and 

admissions of pleadings, ii. 238. 

From judgment on report of referee; inference of fact 
in support of judgment, xv. 234. 

Fact not assumed for the purpose of reversing judg- 
ment for plaintiff and ordering new trial, xiii. 376. 

No new trial, for improper evidence, if harmless, vii. 

334, 358. 

What necessary to be shown affirmatively by appellant 
asking for reversal of a judgment, on ground of exclusion 
of evidence, vi. 129, «. 

When appellate court should not reverse imposition of 
terms for discontinuance of action, vi. 135. 

How determined where there are conflicting and con- 
tradictory findings of fact ; finding most favorable to ap- 
pellant accepted, xx. 155. 

Reversal of verdict in action for personal injuries ; 
abatement, xxii. 281. 

Reversal where appellant is entitled to nominal 
damages carrjring costs, xxx. 306. 

When refusal of specific findings not ground for re- 
versal. XXX. 319. 

Reversal for defect of parties, although not pleaded. 
xxx. 329. 

Power of appellate court to set aside a verdict, in- 
fluenced by prejudice or against evidence, vii. 98. 
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Appeal (Continued) 

Power of appellate to increase judgment appealed 

from. V. I. 

When amendment of pleading allowed, vii. 324. 

Judgment not reversed for defect of parties not raised 
before appeal, but modified, xvi. 47. 

Effect of determination ; costs " to abide event." iv. 

1,4- 

See Costs. 

Effect of finding complaint insufficient, xxx. 285. 

Note on the power of the court after appeal, xxiv. 162. 

Note on the power of the court to relieve by restitution 
after reversal ; and the reinstatement of remedies upon 
reversal of a reversal, xxiv. 239. 

Restitution after reversal ; interest on funds deposited. 

XXV. 103. 

V To Court of Appeals. 

What controversy involves more than $500. xii. 329. 

When leave is needed ; amount of judgment, i. 175. 

To court of appeals from reversal ; form of order ; 
how appeal determined, xxviii. 327. 

Denial of right to open and close upon trial reviewable. 
ix. 309. 

Order refusing order of arrest, when not appealable, 
viii. 427. 

« 

Denial of motion to modify order denying application 
for mandamus, xii. 252. 

Undertaking to perfect; sureties, x. 407. 

Stipulation for judgment absolute; entry of judgment, 
viii. 128, 148. 

Note on stipulation for judgment absolute, viii. 147. 

Restitution after reversal by Court of Appeals; applica- 
tion to be made to General and not Special Term; applica- 
tion for judgment to be made to Court of Appeals, xxv 

95- 

Vacating remittitur to allow application for re-argu- 
ment, xxv. 137. 

VI. To General Term. 
Not stayed for non-payment of costs, ii. 325. 
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VII. From County Courts. 

In proceedings to recover back a tax illegally assessed 
or levied, xvi. 282. 

VIII. From City Court of New York. 

From N. Y. City Court to Common Pleas; exception 
taken after trial, xxxi. 437. 

When City Court order not appealable to Common 
Pleas, xxix. 478. 

Security necessary to perfect appeal from City Court to 
Common Pleas, xxix. 478. 

To Common Pleas from City Court order refusing to 
open default, xxix. 426. 

Note as to appeals in N. Y. City Court, and from that 
court to the Common Pleas, xxvii. 93. 

Upon appeal from aflfirmance of a judgment entered 
upon a verdict by General Term of City Court, the weight 
of evidence cannot be reviewed, xxvii. 86. 

Upon appeal to the Common Pleas from N. Y. City 
Court from an order setting aside service of process, ques- 
tions of fact not open, xxvii. 81. 

From City Court of N. Y.; not lying from order of 
General Term afl&rming judgment to Common Pleas, xxv. 

59- 

IX. From Surrogate's Court. 

From Surrogate's decree; error in opinion not consid- 
ered, iii. ^6. 

How rulings of auditor on final accounting are re- 
viewed; exceptions, v. 215. 

From decree on executor's accounting; findings not 
reviewed, xi. 382. 

From Surrogate's decree; stay. xvii. 339. 

From Surrogate's Court; undertaking, xxiii. 428. 

XI. In Criminal Cases. 

Review of evidence taken on the trial of a challenge, 
vi. 32, n. 

Certificate for stay of proceedings, x. 300. 
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Appeal {Continued). 

Error in charge how raised, vii. 47. 

To N. Y. General Sessions; reviewing judgment in 
special proceedings of criminal nature, xx. 298. 

From Justices' Courts. From District Courts. See 
those titles. 

APPEARANCE. 

How made; not by signing motion papers, viii. 230. 
Presumption as to authority for attorney's appearance. 

ii. 315. 

What defects of jurisdiction are waived, v. 72. 

Jurisdiction of person conferred; subject-matter; at- 
tempted withdrawal of notice of appearance, xviii. 431. 

Of strangier ; jurisdiction if an answer is interposed. 
XX. 422. 

Voluntary, after commencement of publication, xx. 

425. 

Attorney compelled to disclose authority when doubt 

shown as to his authority to act. xxv. 93. 

In court of another State ; impeaching authority of 
attorney, xxviii. 77. 

Effect of filing petition for removal to federal court, 
xxviii. 421. 

Effect as waiving defect in summons, xxix. 114. 

» 

APPORTIONMENT. 

Of rents and profits, iv. 321, 324. 

When made of income from premises bought at fore- 
closure sale. V. 377. 

Of taxes between devisees of term of years and the 
remainder, i. 427. 

See Tenants for Life. 



APPRAISER. 

To appraise property subject to collateral inheritance 
tax, under direction of surrogate ; must give notice to all 
interested, xx. 405. 



4 
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APPRENTICE. 
Apprenticeship and unlawful employment of children. 

APPROPRIATIONS. 



• « 
1. 1. 



Limit of cost and limit of appropriation, v. 383. 
For public work. v. i. 

ARREST. 

In Civil Cases, In action on agreement for sale ; effect 
of judgment on confession, viii. 221. 

In action for limited divorce, iii. i, 3, n. 

Of defendant in action for enticing away husband of 
plaintiff, vii. 249. 

In replevin, iii. 83. 

Of female for willful injury to property ; sufficiency of 

affidavit alleging loan on bonds which were forgeries, ii. 

193. 

Of married woman for tort. xii. 305, n. 

Justified in action for inducing strike and boycotting, 
xviii. 262. 

Non-resident subject to, in action for accounting, xxi. 
321. 

Right to, when not defeated in action, for accounting 
against non-resident, xxi. 321. 

Interlocutory judgment directing accounting within 
Code Civ. Pro., §550. xxi. 321. 

Under non-imprisonment act; evidence, ii. 360, 372. 

Notice to be published, ii. 372. 

Allowed in equitable as well as legal actions; judgment 
in creditor's action for wrongful receipt of assets, ii. 
466. 

Proof of demand and refusal to apply property to judg- 
ment, viii. 427. 

Order of arrest not granted on mere averments of com- 
plaint, or in affidavit; plaintiff must make out a prima 
facie case. ii. 457, 459. 

Omission to allege grounds in complaint, xxi. 257. 

Recovery of judgment and issue of body execution ex- 
tinguishes order of arrest; not reinstated by reversal of 
udgment. viii. 234^ 
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Arrest (Continued). 

Liability of defendant to arrest, being in doubt, ne 
exeat not to be granted; motion to vacate where defendant 
has given bail. ii. 197. 

Order of, under Code Civ. Pro. §550, substitute for writ 
of ne exeat, xxi. 321. 

Money received in fiduciary capacity; pleading, xxviii. 
260. 

Before judgment, not necessary to sustain execution 
against the person in action for conversion of funds, xxii. 

73, 73 ». 

Unserved complaint not alleging facts warranting 

arrest; judgment by default; arrest vacated after, xxii. 

455. 

In action upon contract alleging fraud without damage. 

xxiii. 93. 

Note on incidental allegations of fraud, xxiii. 93. 

When extradited person privileged from arrest in civil 
action, xxiv. 109. 

When extradited person privileged from, xxiii. 69. 

77 n. 

Undertaking, sufficiency upon court order of arrest. 
xxi. 321. 

Deposit in lieu of bail; return upon giving undertaking 
before final judgment; judgment not final, when appeal 
pending, xviii. 320. 

Return of deposit made in lieu of bail, xxiii. 296. 

Note on title to deposit as security, xviii. 323. 

Vacating ; new proof ; plaintiff's complaint in opposi- 
tion to motion, xxi. 321. 

Time in which motion to vacate order must be decided ; 
reference, viii. 237. 

Order, when set aside for irregularities, ii. 372. 

In action for tort ; motion to vacate order, xxv. 398. 

When prisoner not discharged under the " fourteen 
day " act ; benefit of bankrupt act. v. 357. 

Defendant to be discharged on giving special bail, 
ii. 201. 

In civil cases ; discharge under L. 1886, c. 672. xviii. 
220, 231 ;/., 232 n., 233 n., 235, 486. 

Note on discharge from imprisonment, xviii. 229 n. 
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On mesne process; discharge under L. 1886, c. 672. 
xix. 52. 

Discharge upon giving undertaking ; discharge from 
liability to imprisonment on execution by reason of neglect 
to issue ; L. 1886, c. 672. xix. 57. 

In Criminal Cases, Upon coroner's warrant ; right to 
examination before magistrate, x. 442. 

Requisites of depositions upon information, xi. 122. 

Of election officer for delaying warrants to prevent 
voting, ix. 481. 

In criminal case at night or on Sunday, xx. 259. 

ASSAULT AND BATTERY. 

Action by wife against husband, xii. 304, n. 

Jurisdiction of special sessions, x. 293. 

Servant's action against master; when master justified, 
when servant becomes a trespasser, xxi. 15. 

Note on right of householder to exclude trespasser. 
xxi. 23. 

ASSESSMENTS. 
See Municipal Corporations. 

ASSIGNMENT. 

Cause of action against trustee of manufacturing cor- 
poration is assignable, xv. 470, 483. 

What is not equitable ; contract to share recovery of 
excessive duties, x. 465. 

Of attorney's lien for compensation, xviii. 31 ;?. 

By insane person, xx. 283. 

By partner of insane person, xx. 279. 

Conveyance of the subject matter of the action and as- 
signment of plainti.T's interest; conditions dependent 
upon the substitution of a party plaintiff, xxiv. 64. 

Understanding between assignor and assignee as to 
disposal of fruits of recovery, xxv. 173. 

Of expectant interest in parent's estate, xxxi. 76. 

Of mortgage containing guaranty unsupported by 
further consideration, xii. 390. 

Of mortgage, never delivered to assignee, but recorded 
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Assignment (^Continued), 

by assignor, void as against subsequent bona fide assignee. 

vii. 1 88. 

Of mortgage ; when debt transferred, xxxi. 308. 

Of part of judgment for tort; execution against the 
person, viii. 224. 

Of non-negotiable obligation (judgment) to one not 
equitable owner, ii. 238. 

Of judgment ; payment to assignor without notice, 
xvii. 387. 

Of cause of action to attorney, x. 374. 

Foreign, of choses in action ; valid where made, valid 
everywhere, x. 346. 

Choses in action ; equitable ; verbal promise to pay 
when in funds from certain contract, xxvi. 129. 

Right of action against corporate ofl&cer for filing false 
report not assignable, xxvii. 444. 

Of cause of action ; denial of motion to be substituted 
as plaintiff after judgment absolute by court of appeals. 
xxi. 315. 

Of lease ; liability for holding over. xxi. 304. 

Right of assignee of contract to compel specific per- 
formance. XXV. 220. 

Assignee of judgment creditor may assail fraudulent 
transfer ; refusal to charge, xxii. 105. 

Continuance of action by assignee of plaintiff's rights 
pendente lite, vii. 194. 

Note on indemnity, assignment and subrogation, xxx. 

173. 

ASSIGNMENTS FOR BENEFIT OF CREDITORS. 

hi general. History of the law. v. 307. 

Effect thereon of composition in bankruptcy under the 
bankrupt act. ix . 131. 

Acceptance by assignee, shown by his uniting in an 
assignment by indenture ; subsequent acceptance and 
record thereof ineffectual, xviii. 330. 

By surviving partners with preferences ; assent of de- 
ceased partner's personal representatives necessary ; as- 
sent how shown ; validity of provision authorizing assignee 
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to sign firm name to checks, &c. xvii, 162. 

By surviving partner ; confusion of firm and individual 
assets and debts ; who may impeach ; preference of indi- 
vidual creditor, xvii. 152. 

Validity of partnership assignment ; provision for re- 
turn of surplus ; preference of partner's individual debt 
and of debt already paid. xx. 155. 

Insanity of partner, xx. 279. 

Payment of employee's compensation ; preference. 
xxxi. 342. 

Preference for benefit of assignor ; interest of partner 
in estate preferred as creditor of firm assigning ; omission 
of assets from schedules ; preference of creditor for larger 
sum than due by mistake ; fraudulent intent, xvii. 197. 

L. 1888, c. 294, although in the singular applies to a 
partnership, xxii. 98. 

L. 1888, c. 294. although taking effect on Sunday, is 
operative, xxii. 98. 

L. 1887, c. 503, as to preferences not exceeding one-third 
of debtor's property ; judgments confessed, when deemed 
preferences, xxii. 307, 312, 315, 319. 

Effect of excessive preferences ; preference by extrin- 
sic instrument ; remedy of creditors, xxx. 245. 

Note on preferential assignments, xxx. 258. 

General requisites. Acknowledgment essential ; re- 
cording, xiv. 447. 

Acknowledgment; parol evidence, xv. 241. 

When not void for defective acknowledgment, 
xiii. 31. 

Delay to file schedules does not invalidate, i. 175. 

What passes. Debt as against foreign attachment ; 
situs of debt. xix. 399. 

Title of and conveyance by assignees ; failure to give 
bond ; disclaimer after acceptance ; power to convert 
assets, iv. 279. 

Assignees* interest in land before sold on execution di- 
vested by sheriff's deed. xiii. 362. 

Attachment because of fraudulent assignment, cannot 
be levied on proceeds of property, iv. 90. 
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Assignments for Creditors (Continued). 

Rights^ duties and liabilities of assignee. How to seek 
instructions, i. 406. 

Rights of assignee as to mechanics' lien ; direction to 
pay costs, viii. 423. 

Assignee cannot impeach chattel mortgage because not 
duly filed ; fraudulent intent necessary, xviii. 334 

Approval of assignee *s bond by Special County Judge. 

i-39- 

Release of sureties of assignee, v. 289. 

Effect of failure of assignee to file bond. v. 307, 334. 

^— to file schedules, v. 334. 

Effect of neglect of assignee to advertise for claims. 
V. 307 . 

SheriflE under attachment may take debtor's books from 
assignee, xx. 200, 207 n. 

Examination of assignor on oath. i. 402 . 

Duty of assignee to disclose accounts and books, i. 
409. 

How affects scope of examination of assignor in pro- 
ceedings supplementary to execution, xvi. 312. 

Examination of assignor in proceedings under assign- 
ment act must be in aid of assignment, not to show pref- 
erences fraudulent, xvi. 316,;/. 

Effect of pendency of action to set aside for fraud, in 
limiting examination of assignor, in proceedings supple- 
mentary to execution, xvi. 319, «. 

Reference to determine whether assignee may com- 
promise a claim ; notice to creditors, v. 346 . 

Actions by creditors against assignor, not enjoined 
pending settlement of estate, iv. 290. 

Assignee may bring creditor's action without judgment, 
viii. 58. 

Intervention of creditor in action affecting his interest 
though represented by assignee, xix. 24. 

Note upon assignee's action to establish an assignment, 
xxiii. 3. 

Assignee bound to account notwithstanding composi- 
tion in bankruptcy and return of assets to assigfnors pur- 
suant thereto, xvi. 91. 

Necessity of accounting by assignee before discharge, 



VOLS. I.-XXXI, OF ABBOTT'S NEW CASES. 63 

even when there has been a composition, unless distinctly 
waived by creditors, v. 289, 298, n. 

• Accounting on petition of creditor, not imperative; 
pending adverse proceedings in bankruptcy, i. 404. 

Liability of assignee to account, although no bond and 
no schedules have been filed, and no designation of credi- 
tors made in the assignment, and the assignment may have 
been regarded as inchoate and incomplete, v. 307. 

Surety of assignee not entitled to have an accounting ; 
petition for removal ; multifarious petition for accounting. 

i- 399- 

Liability of assignee to account to creditors not joining 

in composition, v. 307. 

Necessity of advertising for claims, where assignee 
seeks relief by reason of a compromise between the assign- 
or and creditors, v. 304, n. 

No discharge of assignee without advertising for claims 
and an accounting, v. 298, », 302, n. 

Necessity of assignee giving notice of accounting to 
all creditors, v. 301, 304, n. 

Assignors entitled to notice of accounting, ix. 132. 

Accounting; reference; allowance for counsel fees. 

i. 177- 

Set-off against assignee, when not allowable, xxix. 200. 

Right to prove unliquidated claim against assigned 
estate ; breach of contract of sale not occurring until after 
assignment, when claimant, upon refusal to assignee to 
purchase, may prove claim, intentional omission to liqui- 
date claim, rendering it unprovable, xxv. 64. 

Seller of goods replevying cannot claim under assign- 
ment, xxii. 319. 

Accounting by assignee ; allowing creditor to prove 
claim and contest account after time fixed for presenting 
claims; terms, xix. 177. 

Claim against assigned estate not established in action 
against assignors, xv. 70, «. 

What not provable as debts ; unliquidated damages for 
breach of contract ; assignee not bound to complete con- 
tract. XV. 61. 

Assignee's accounting ; allowance of counsel's fees 
thereon ; reasonableness, how established, xxvi. 69. 
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Assignments for Creditors (Continued), 

When allowances to counsel of assignee granted, v. 

354, 355» »• 

Limit of allowance to counsel, ix. 132. 

Confirmation of report of referee on final accounting of 
assignee on consent of creditors, v. 355. 

Attachment for contempt, when not to issue against 
assignee ; non-paj^'ment when in funds, vii. 395. 

Note on Trustees' Compromises ; power of courts of 
equity to advise and direct as to compromises by assig- 
nee ; form of application by assignee to compromise a 
a claim ; effect of assignee's compromising claim without 
notice to creditors, v. 346. 

Assignee allowed for services and disbursements, 
though assignment set aside, i. 53. 

And for counsel fees. v. ^^S. 

Assignee entitled to commissions on filing bond and 
entering upon duty. x. 284, 452. 

Commissions of assignee on amount and value of prop- 
erty, not merely on moneys received and paid out ; basis 
of computation, ix. 132. 

Composition with creditors ; discharge of assignee and 
his sureties ; accounting ; preferences, ii. 379. 

Composition between assignor and creditors, v. 289, 

307. 

Costs and allowances on composition, ix. 132. 

Fees of assignee in case of composition, x. 284, 452. 

Necessity of an accounting by assignee before a dis- 
charge /r^ tanto, when there has been a composition and a 
release by part of the creditors, v. 303, «. 

Legality of re-assignment to assignor when not to be 
questioned by debtor, xxii. 385. 

When assiofnee not discharged nor permitted to re- 
assign to assignor on his own motion, v. 334. 

Removal for mal-administration. i. 409. 

Validity and effect, i. 39, 47, 53. 

Assent of assignee ; reservation of power to designate 
preferences ; second assignment, xv. 164. 

By firm of partnership and individual property ; failure 
to provide as to order of payment, xv. 354. 
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Preference of debt due firm composed of part of mem- 
bers of firm assigning, xv. 367, n. 

Provision that assignee may complete buildings vi« 
tiates assignment, xv. 412. 

Conflict with bankrupt act. i. 173. 

Proximity in time of, to issuing of execution, imma- 
terial on question of fraud; delay induced by debtor's 
promises, ii. 222. 

Nothing more than an intent to defraud creditors is 
requisite to defeat an assignment, xxvii. 5. 

Note on fraudulent preferences, xxii. 327. 

Transfers and confessions of judgments as excessive ; 
preferences, xxiii. i, 7. 

Assignment, when not void although preferences are 
excessive, xxiii. 7. 

Creditors at large may, after assignee's refusal, main- 
tain action to set aside confessed judgments, as being 
preferences within L. 1887, c. 503. xxii. 312, 312, «, 315, 

319- 

Recovery back, after assignment declared void, prefer- 
ence paid under assignment, xxii. 342, n. 

Transfers and judgment confessed at or about the time 
of assignment, do not invalidate assignment ; preferences 
so made to abate, xxii. 307. 

Judgment creditor may maintain action to set aside 
fraudulent assignment after return of execution unsatisfied, 
xxii. 307. 

Void for failure to comply with L, 1888, c. 294, requiring 
residence, etc., of debtor to be stated, xxii. 98. 

Bill of particulars of fraud in, when it will not be 
granted, xxi. 259. 

Fraudulent by misapplication of firm assets, xx. 279. 

Fraudulent, void as against lien of docketed judgment 
upon assignor's real estate, xix. 92. 

Note on the effect of commingling assets, xvii. 160. 

Right of creditor to impeach ; election in hostility to 
assignment, and subsequent proof of claim ; withholding 
property for assignor's use. xvi. 73. 

Revocation by parties thereto, no prejudice to rights of 
creditors, vii. 295. 
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ASSOCIATIONS. 

Not partnership; grounds for dissolution; improper 
conduct of members ; when courts will act. viii. 344. 

Amendment of by-laws ; repeal of by-law of unincor- 
porated, granting benefits ; action to recover benefits, x. 
252. 

Power to take by will. iv. 317. 

Capacity to take by will ; incorporation after testator's 
death, xv. 288. 

Action against officer of unincorporated, x. 252. 

Officer named on the record, is the " party," who may 
be examined before trial, iv. 241. 

Mandamus to compel inspection of books, viii. 342. 

Social club ; liability of president for debts, ii. 347. 

Liability of social club as joint stock association ; pur- 
chase by president for club. iv. 300. 

Social club, expulsion of member ; trial ; hearing ; 
counsel ; jurisdiction of court of equity over affairs, xv. i. 

Action to dissolve syndicate ; accounting and receiver- 
ship, xvi. 359. 

Formation of syndicates and pools ; legal rules applica- 
ble, xvi. 380, n. 

Suit by one or more members on behalf of all. xix. 88. 

Imitation of name ; use enjoined, xxi. 95. 

Unincorporated ; use of name enjoined, xxi. 97, 99. 

Voluntary unincorporated, sued in its associate name ; 
amendment, xxi. 89. 

Trial of charges preferred against club member, in- 
junction, xxi. 248. 

Voluntary ; political organization refusing admission 
to membership of one hostile to it ; question, when not for 
the court, xxi. 459. 

Compliance with by-laws in refusing admission to mem- 
bership, xxi. 459. 

Voluntary association ; enjoining dissenting members 
from incorporation ; burden of proof of authority to incor- 
porate, xxiii. 199. 

Name of voluntary association not to be taken by dis- 
senting members incorporating, xxiii. 199. 

Right of transferee of shares in a business trust ; right 
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to compel transfer ; ownership of shares by business rival. 
xxix. 120. 

Members may be sued without action being first 
brought against the association, xxix. 332. 

Note on judicial interposition in affairs of voluntary 
association ; court will not inquire into merits of contro- * 
versy ; rules of association strictly followed ; use of rem- 
edies within; reasonableness of by-law; power of ex- 
pulsion ; notice ; form of remedy; pleading and evidence. 
XV. 44. 

Note on voluntary associations. Neither corporation 
nor partnership ; internal controversies ; external contro- 
versies ; doctrine of agency; statutes, iv. 300. 

By-law of labor union may be enforced by depriving 
delinquent of his pass showing good standing, xxvii. 21. 

An appeal to executive committee allowed by by-law 
of labor union must be made before resorting to equity, 
xxvii. 21. 

Violations of by-law of labor union not excused because 
illegal strike was declared, xxvii. 21. 

ASYLUMS. 

Supervision of State Commissioner, iii. 187, 229 ; viL 

425- 

Commitment of children to asylum, i, i, 4, n, 

ATTACHMENT. 

In general. Effect of bankruptcy upon ; liability of 
plaintiff for act of officer making, v. 374. 

Action for levying void process ; allegations of com- 
plaint, xiv. 320. 

When allowed. What is an "injury to property" au- 
thorizing writ, xi. 175. 

Requisite proof of non-residence, i. 254. 

Action on judgment is action on contract, xx. 218. 

In City Court of N. Y.; non-resident having place of 
business in N. Y. city, but not transacting in person, xxiii. 
336. 

Fraud or concealment Proof of intent to defraud ; con- 
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Attachment {Continued), 

structive fraud ; illegal provisions in general assignment 

for benefit of creditors, xv. 354. 

Secreting property, xi. 175. 

Issued on ground of fraudulent transfer not leviable on 
proceeds of property ; claims collected, iv. 90. 

Affidavit in action on contract ; must aver specific sum 
due. xiv. 323. 

Affidavit as to damages ; general averment. (Action 
for refusal to accept goods sold.) xiii. 476. 

Sufficiency of affidavits to obtain and of subsequent 
attaching creditor moving to vacate ; fraudulent assign- 
ment, proof of levy. xiii. 31 

Requisites of affidavit to obtain ; counter-claims ; affi- 
davit of agent, x. 342 ; xv. 338, 349 «, 480. 

Requisites of affidavit against foreign corporation ; de- 
fect not amendable, xxviii. 233. 

Information acquired through telephone ; necessity of 
identifying the informant, xxxi. 201. 

Undertaking ; acknowledged or justified before attor- 
ney, viii. 241. 

Warranty execution and effect. Will not lie against 
credits and choses in action assigned by foreign assign- 
ment valid where made. x. 346. 

Indemnity bond against a levy ; right to share in avails, 
xxviii. 327. 

Of shares of non-resident defendant in stock of foreign 
corporation, xiii. 173 ; rev'g xii. 202 ; which rev'd xi. 180. 

Of debt ; certificate as to fund in hand ; estoppee ; ac- 
tion by attaching creditor or sheriff, xii. 459. 

Upon note secured by mortgage ; sheriflE cannot con- 
test prior transfer, xiv. 383. 

Levy upon insurance policies, how made ; instruments 
for payment of money, what are ; necessity of officer's tak- 
ing possession ; levy on contract of mutual benefit associa- 
tion with member ; attachment of equitable demand, xix. 
274. 

Of bonds, how made ; possession of officer, xix. 383. 

Of personal property ; duties of sheriflF ; locking np 
debtor's place of business; attachment of lease, xix. 152. 
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Of debt in foreign jurisdiction; validity as against 
general assignment in this State, xix. 399. 

Right of legatee against executor subject to seizure ; 
action in aid of attachment not maintainable in such 
case, xxvii. 361. 

When not a lien on subsequently accruing rents, xxi. 
241. 

Reaching interest of grantor in deed intended as 
mortgage. xxviiL 276. 

Personal service of summons and complaint without 
state, sufficient to preserve lien ; subsequent service with- 
in state ; jurisdiction, xx. 57. 

Service of summons by publication in, abandoned by 
voluntary appearance, xx. 425. 

Examination of books in possession of sheriff, xxxi. 
46. 

Discovery and inspection of books levied on under. 
XX. 200, 207, «. 

Examination of third person holding attached property. 

• • • • 
111. 6. 

What may be sold as "perishable property ;" woolen 
goods; depreciation in value, xxvi. 125. 

Actions in Aid, Note on how far rights of action can 
be subjected to attachment, xxviii. 283. 

Attaching creditors may restrain disposition of pro- 
ceeds of fraudulently confessed judgments until judgment 
obtained to determine their validity, xxii. 346, 352, n. 

Action to reach deposit in lieu of bail, xxiii. 433. 

Attaching creditor's suit to avoid fraudulent convey- 
ance, xxxi. 49. 

Note on creditor's suit on attachment before judgment, 
xxiii. 9. 

Action to enjoin wrongful claimant, and to establish 
right of plaintiff, xxiii . 436. 

Restitution by subsequent lienors on restoration of at- 
tachment, xxiv. 236. 

Note on the power of the court to relieve by restitution 
after reversal ; and the reinstatement of remedies upon 
reversal of a reversal, xxiv. 239. 

Action for restitution after reversal of vacatur, xxviii. 

175- 
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Attachment (Continued). 

Vacated^ in suit against foreign receiver. viiL 426. 

Moving for discharge as to whole or part ; order there- 
on, iii. 9. 

ATTORNEY AND CLIENT. 

Right to counsel on an inquisition of lunacy, vii. 417. 

Right of prisoner to interview with counsel previous to 
indictment, xiii. 186. 

Right to appear by counsel in proceedings to remove 
oflBcer. vi. 474. 

Proof of employment, xiii. 407. 

Liabilities and duties. Attorney is not liable for an of- 
ficial act, not irregular, and performed in good faith ; false 
imprisonment, x. 128. 

Attorney's liability for false imprisonment under erro- 
neous order of court, xiii. 10. 

Attorney's liability for referee's fees. xi. 124. 

To whom an attorney, selected by the founder of a 
trust to act for the trustee, is bound to account, x. 364. 

Appearance by signing notice of motion ; notice, viii. 
230. 

Attorney cannot take acknowledgment or justification 
of undertaking, vii. 241. 

Signature to notice of appeal from justice's judgment^ 
X. 220. 

Several members of law firm, but one person, iii. 

138. 

Attorney's neg'ect not ground for setting aside surro- 
gate's decree, xvii. 320. 

Effect of fraud in obtaining mortgage, xx. 265. 

How far process prof^cts attorney, xxxi. 39. 
Authority when employed to foreclose mortgage; i. 

315. 

Attorney has no power to take supplementary proceed- 
ings after client's death, v. 146. 

Attorney named in the record of a foreign judgment, 
presumed to have been authorized to appear, ii. 315. 

When attorney is agent to receive payment, ii. 22. 

Action against client for stenographer's fees ; client's 
liability upon attorney's employment, xi. 448. 
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What terminates relation between, x. 60. 

Unauthorized appearance for non-resident ; remedy by 
motion to vacate judgment ; attorney's insolvency ; laches 
in moving, xxvi 100. 

Compelled to disclose authority to make appearance, 
when doubt exists as to such authority, xxv. 93. 

Note on compelling an attorney to disclose his author- 
ity to appear and his client's address or instructions, 
xxvi. 118. 

Attorney's authority after judgment; consent to 
amendment of proceedings nunc pro tunc. xix. 407. 

Authority to bind client by employment of stenog- 
rapher. XX. 308. 

When client bound by attorney's violation of stay of 
execution, xx. 42. 

Service on attorney by leaving at his office when suffi- 
cient, xxi. 241. • 

Compensation ; measure, x. 15. 

Reward claimed as compensation, ii. 1,53. 

Allowances by surrogate, iv. 173. 

Rights of attorney for one suing in forma pauperis, tl. 

394, » . 

Fees ; assignee in bankruptcy of parties, i. 421. 

Fees of counsel of assignee for benefit of creditors, x. 
284. 

Lobby services, when may be charged for. viii. 308. 

Right of attorney to be protected when receiver is sub- 
stituted for his client, vi. 307. 

When client not permitted to discontinue without pay- 
ing his attorney, vi. 135. 

Practice on continuance of action by attorney for his 
own benefit, x. 393, «, 394, n, 395, n. 

Attorney's compensation in proceedings in Surrogate's 
Court to revoke letters testamentary, how protected ; set- 
tlement with client ; contingent fee ; basis of compensa- 
tion ; value of interest involved, xviii. i. 

Liability of husband in action by wife's attorney for 
services in bringing suit for separation, afterwards aban- 
doned, xxvii. 228, 

Lien ; and mode of protecting client, viii. 308. 

Settlement before issue, xi. 113. 
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Attorney and Client {Continued). 

Lien aflEected by legal rights of set-off, ii. 279. 

Lien on claim in suit ; assignment of cause of action to 
attorney; continuance for attorney's benefit; form of 
judgment, x. 374. 

Lien in action for libel arises only after judgment, v, 
286. 

Lien on "report ;" motion to set off costs, xi. 114. 

Right of attorney to enforce his lien by supplementary 
proceedings against judgment debtor ; effect of assign- 
ment of judgment, x. 395, n. 

Note on enforcing attorney* s lien. x. 391. 

When contractor to prosecute claim has lien in nature 
of attorney's, x. 465. 

Attorney's lien upon cause of action for his compensa- 
tion ; extent of compensation ; special agreement ; fair- 
ness ; contingent fee ; mode of enforcing lien ; vacating 
satisfaction of judgment; prosecuting appeal, xviii. 11. 

Note on attorney's lien ; existence and enforcement, 
xviii. 23. 

Attorney's action to enforce lien after settlement; 
necessary proof, xxix. 252. 

Conveyance between ^ in fraud of creditors, ii. 29. 

Will of client in favor of attorney undue influence, 
when not presumed ; burden of proof of undue influence, 
xxii. 236. 

Buying things in action for purposes of suit. ii. 47. 

Privileged communications ^ what are. xiii. 20, n. 

When attorney precluded from refusing to testify under 
claim of privileged communications, vi. 234. 

Attorney's duty of confidence after relation ceases ; 
custody of papers, xi. 423. 

Substitution by appearance after judgment, x. 60. 
Substitution in surrogate's court, and power of surrogate 
to determine compensation, xiii. 353. 

What terms may be imposed, upon granting substitu- 
tion. X. 465. 

New attorney bound by former stay. x. 60. 

Remedy of clients. Where application should be made 
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for relief against attorney's misconduct in procuring judg- 
ment. X. 149. 

Petition to compel attorney to pay over moneys to his 
client , special proceedings ; reference, xxi. 238. 

ATTORNEY-GENERAL. 

Powers as to nolle prosequi, i. 193, 199, 220. 

Power to appear by counseL xi. 304. 

Nature of proceeding by, to wind up life insurance 
company, vi. 293. 

When should bring action against corporation and its 
officers for their removal for fraud, and for receiver, ix. 

153. 

AUCTIONEER. 

Liability for selling goods which are subject to chattel 
mortgage, ix. 403. 

Fees for selling on execution, iv. 25. 

Auctioneer interested in sale is disqualified from con- 
ducting judicial sale, xxvii. 322. 

AWARD. 

Attorney's lien on. xviii. 26, n. 
See Municipal Corporations ; Eminent Domain. 

BAIL. 

Perm changed in all actions by Code ; defendant ar- 
rested under non-imprisonment act, discharged on giving 
special bail. ii. 201. 

In cases of felony, vi. 33. 

Return of deposit, xxiii. 296. 

Return of deposit in lieu of bail upon giving undertak- 
ing ; "final judgment." xviii. 320. 
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BAILMENT. 

Creditor accepting notes of third parties, as collateral, 
bound to same diligence in collecting them, as bailee for 
hire. ii. 444. 

A shopkeeper is a voluntary custodian for profit of a 
cloak which a customer has laid aside, while trying on 
ready-made cloaks for sale. xxvi. 238. 

Title to drawing on lithographic stone, xxxi. 373. 

Note reviewing liens of various bailees under the com- 
tnon law. xxiii. 245. 

BANKING. 

When a bank entitled to bill of interpleader against 
claim to deposit, vi. 394. 

Interpleader, a remedy after notice of receiver's claim. 
xxi. 383. 

Effect of re-organization, iv. 224. 

Banker receiving money when knowingly insolvent ; 
debt " created by fraud " within bankrupt act. xiii. 40. 

Effect of neglect to enforce collateral, ii. 444, 

When bank not protected after notice, in paying out 
fund obtained by depositor by fraud ; effect of payment 
by attaching creditors, xxiii. 172. 

Joinder of bank with wrongful payees of deposit in 
suit by claimant of fund, xxiii. 172. 

Banker's lien for advances, xxxi. i. 

Lien to secure advances, xxxi. 3. 

Recovery of deposit by administrator of funds of estate ; 
agreement for its use in speculation by president ; proof 
of misappropriation of particular fund, xviii. 135. 

Liability to a receiver of a beneficiary for moneys due 
him under a will. xxi. 383. 

Effect of payment by, of moneys due a beneficiary, 
after notice of receiver's claim, xxi. 383. 

Deposit by factor of proceeds of sale of goods con- 
signed ; recovery by consignor of the bank ; trust fund ; 
liability to payee of check, xvi. 458. 

When receiver of State bank appointed on stockholder's 
application ; power to issue bank bills to circulate as 
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money ; appointment on application of attorney-general ; 
powers of temporary receiver, xxvi. 189. 

Trustees liability for loss of funds deposited in bank, 
subsequent failure of bank. xxi. 388. 

What superintendent of banking department may re- 
quire quarterly report to contain ; perjury in making re- 
port, vi. 206 

BANKRUPTCY. 

Effect of execution levied, i. 53. 

Effect upon an attachment, v. 374. 

Sale of lands by assignee ; requisites of order for sale. 
viL 113. 

Jurisdiction of State court of assignee's action, i. 27 ; 
V. 72, 184. 

Assignee may bring creditor's action, before judgment. 
v. 184. 

When assignee not personally liable, and not obliged to 
give security for costs, v. 356. 

Assignee not trustee of debtor's estate, within meaning 
of N. Y. Rev. Stats, v. 356. 

Bankruptcy and State assignment ; composition ; prefer- 
ences; discharge, ii. 379. 

Conflict between proceedings in, and proceedings under 
State law. i. 39, 53, 173, 404 ; ii. 372, 379 ; v. 357. 

Fees of attorney and receiver in State court protected, 
i. 421. 

When an imprisoned bankrupt cannot be discharged 
under the "fourteen day " act. v. 357. 

Fraudulent proceedings in ; creditor's petition, iv. 150. 

Effect of composition in bankruptcy or assignment 
under State law. ix. 131. 

Effect of composition, in case of mistake in statement 
of debt. i. 412. 

Composition does not affect surety's liability, i. 415. 

Compromise, and annulling proceedings, ii. 372. 

Discharge ; limitation of time to vacate for fraud, xv. 

179- 

Proof of fraud, as avoidance of discharge, x. 311. 

Leave to plead discharge after delay, i. 424. 
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Bankruptcy (Continued). 

Debts fraudulently contracted, x. 311. 

Effect of compromise, &c., on assignment under State 
law. xvi. 91. 

Transfer of bankrupt's real estate ; compliance with 
bankrupt act. xxi. 219. 

Stipulation " not to collect except in bankruptcy," when 
it does not preclude proof of debt contracted in fraud, 
xxiii. 96. 

BASTARDY. 

Effect on proceedings of change of associate justice 
pending cause ; nature of proceedings, iii. 510. 
Undertaking and action thereon, xx. 245, 

BEGGARS. 
What is begging, within statute, iii. 65. 

See Vagrants. 

BENEFIT SOCIETIES. 

Lapsed certificate, renewal of, on condition of insured's 
health ; receipt of due, after lapse, when not a reinstate- 
ment of certificate, xxiii. 271. 

Requesting proofs of death, when not a waiver of for- 
feiture of certificate, xxiii. 271. 

Contract abridging right to change beneficiary, xxx. 

134. 

Illegal suspension of members and of subordinate 

body ; mandamus to reinstate, xxiii. 323. 

Not insurance companies if they afford aid in cases of 

** physical disability." x. 162. 

BENEVOLENT ASSOCIATIONS. 

Power to take by will. iv. 319. 

Jurisdiction of Courts of Equity over proceedings for 
expulsion of member, xii. 54. 

Mandamus to compel inspection of books, viii. 342. 
Grounds for judicial dissolution ; improper conduct of 
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members ; remedies within association must be used. viii. 

344. 

Right of trustee to charge for services as attorney. 

XXX. 139. 

BETTING AND GAMING. 

"Book-making;" L. 1877, c. 178 (action for injunc- 
tion), xi. 337, 342. 

Action to recover money lost by employee in gaming : 
circumstances showing relation of parties, material, xxiv. 
216. 

Action on pool ticket ; effect of L. 1887, c. 479, sanc- 
tioning the sale of pools at certain times and places, xxiv. 

305. 

Validity of agreement of racing association offering 

prize, xxvii. 294. 

Purchase and sale of stocks on margin, xiv. 474. 

Note on wagering contracts, xiv. 480. 

See Wagers. 

BILLS OF LADING. 

Action to recover advances on bill ; right to receive 
goods as factor upon non-performance of contract ; con- 
tract, letter of credit substituting telegram ; effect on ex- 
isting stipulation ; factor, who regarded as. xi. 452. 

Demand, Delay in presenting check for payment 
when excused, i. 47. 

BILLS, NOTES AND CHECKS. 

Interpretation. When note payable to order of cashier 
is in law payable to the bank. vi. 76. 

Form of notes ; reference in other instrument, xxxi 
121. 

Note on continuing contracts with notes for install- 
ments. XXX. 15. 

Parties. Joint note of husband and wife. viii. 2^3. 

Liability of married woman signing for firm composed 
of herself and husband, xv. 403. 
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Bills, Notes and Checks (Continued). 

Note of married woman pledging separate estate, i. 
302 ; xii. 407. 

Action on note of corporation ; service with answer of 
order for trial of issues, xviii. 476. 

Transfer of supervisor's certificate of indebtedness to 
bona fide holder for value, xiv. 29. 

Diligence in collecting required of creditor holding note 
as collateral, ii. 444. 

Who is holder for value, ii. 81. 

Transferee with notice ; measure of recovery, xxi. 151^ 

Simultaneousness of passing of consideration, xx. 263, 
265. 

Action for conversion of outlawed note ; pleading ; 
partial defense, xxi. 266. 

Indorsement before payees indorsement ; what must 
be shown by transferee, xxi. 151. 

Pleading; action on irregular indorsement, xxi. 151. 

Acceptance, Refusal to honor draft of agent of drawee, 
i. 189. 

Notice of protest^ how served by mail; proof, ii. 69. 

Delivery, Deposit in post-ofiBce. vi. 76. 

Accommodation note ; transfer for antecedent debt ; 
rights of transferee ; proof of consideration, ii. 305. 

Indorsement of note to give credit with payee, ii. 69, 

— And requisites of complaint on such indorsement, ii 
69, 76, 79. 

Answer of accommodation note; legal defense, xxi. 
146. 

Action against accommodation maker after discharge 
of indorser ; effect of notice to bona fide holder, xxi. 146. 

Condition of accommodation indorsement ; effect of 
diversion to other place of discount, xxviii. 201. 

Law of plcLce, vii. 65. 

—And usury, ii. 300 ; vi. 76 ; viii. 390. 

Checks, Recovery of amount of check by direct action 
against bank« xvi. 458. 
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BILLS OF PARTICULARS. 

Discretion as to granting^; provisions of the Code 
declaratory of former practice ; in suit against sureties on 
official bond. ix. 49. 

When to be obtained by motion ; when by demand 
only. vii. 59. 

In action on contract for exchange of lands ; docu- 
ments and dates, ii. 419, n. 

When proper in action in nature of quo warranto, x. 

471- 

Complaint for violation of excise law ; names of pur- 
chasers. XV. 229. 

In action for negligence ; extent of injuries to building 
by explosion, xv. 88. 

By plaintiff in action against sheriff for conversion of 
^oods in part restored to plaintiff, xv. 85. 

As to fraud alleged, in action to set aside assignment 
for creditors, xiii. 205. 

In action for conspiring to withhold evidence, ii. 419. 

Further account stated not to be ordered, i. 288. 

By defendant executor in suit for legacy ; defense of 
payment, vi. 141., 

Not ordered against defendant in libel ; requisites of 
affidavit, i. 268. 

Action for libel ; damages ; injury of business ; loss 
of profits ; injury to reputation in business, xviii. 70. 

In replevin ; of fraud in purchase of goods, though not 
alleged in complaint, xviii. 248. 

Of contributory negligence, xx. 235, n. 

Of fraudulent assignment ; when it will not be granted. 
xxi. 259. 

In action for literary services ; what must be specified, 
xxii. 286. 

Taking of a deposition is not the commencement of a 
trial precluding a motion for a bill of particulars, xxii. 286. 

When court will order bill of particulars of slanderous 
statements, xxiii. 432. 

Action against labor union to recover damages for 
"boycotting newspaper ;" bill of particulars of names of 
customers granted, xxiv. 246. 
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Bill of Particulars {Continued). 

Complaint must allege special damage, xxiv. 246. 

Defendant unable to comply with an order directing a 
bill of particulars may amend by striking out the counter- 
claim, xxvi. 369. 

Bill of particulars not required as to fraudulent repre- 
sentations and acts. xxvi. 374. 

Bill of particulars not directed in an action by princi- 
pal against agent to recover profits from property which 
principal had been induced by fraudulent representations 
to sell to a person representing the agent, xxvi. 374. 

When ordered in action for causing boycott, xxix. 115. 

Action for causing boycott, xxix. 412. 

Note on bill of particulars and motion to make definite 
and certain, xxv. 131. 

BILLS OF PEACE. 

When sustainable, xi. 461. 

Pendency, does not prevent action, xiv. 103, 213. 
Transfer of supervisors* certificate of indebtedness to 
bona fide holder for value, xiv. 29. 

BILLS OF REVIEW. 
To open partition, i. 372. 

BLASTING. 

Injunction against blasting without proper safeguards. 
xxix. I. 

Liability for damages, xxx. 158, 166, «. 

BOARD OF CLAIMS. 
Jurisdiction, powers, pleadings, and practice, xvi. 441, n, 

BONDS. 

As security for costs, must expressly bind "heirs," &c. 
i. 295. 

Guaranty by authorized company ; approval of bond, 
xi. 107. 
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Of assig^nee for creditors, necessary, iv. 79. 

To pay judg^ment on usurious security, not to be im- 
peached for usury, ii. 47. 

Right to compel issue to administrator of deceased 
bondholder of duplicate railroad bonds for those destroyed, 
vi. 253. 

Action on guardian's bond not maintainable before ac- 
counting. XV. 428. 

Of corporation issued by directors without authority ; 
holder for value ; amount of recovery, xiii. 210. 

Liability of surety on bond conditioned that principal 
shall obey orders of court and faithfully discharge trust, 
ix, 138. 

Of disorderly person, abandonment case. xx. 245. 

For fidelity of bank clerk ; subsequent appointment as 
teller ; surety's liability, xxv. 357. 

Interest in excess of penalty on an executor's bond is 
not set running by surrogate's decree revoking the execu- 
tor's letters for misconduct, but commences from decree 
on accounting, xxvi. 273. 

To cover expenses of litigation ; construction, xxix. 
66. 

Right of bondholder to bring foreclosure, xxxi. 309. 

Note on the necessity of an accounting as a preliminary 
to suing on the bond of an executor, administrator, admin- 
istrator with will annexed, temporary administrator, guar- 
dian, receiver or testamentary trustee, xxvi. 299. 

BOUNDARIES. 
Practical location ; duration, xxviii. 135. 

BOYCOTTING. 
Action for, maintainable ; damages ; arrest, xviii. 262. 

BREACH OF PROMISE. 
See Promise of Marriage. 
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BRIDGES. 

Power of Congress over. v. 383. 

Duty of town in care of. xxii. 387. 

Liability of town for personal injuries resulting from 

defective bridge ; crossing with a heavy traction engine. 

xxii. 387. 

BROKERS. 

Stock-brokers; straddle contracts ; usage ; skill, viii. 
291. 

Pledge of stocks of customer not a conversion, iv. 178. 

Sale of stocks short ; liability of customer for money 
paid in settlement of wagering contract, xvi. 303. 

Stock-brokers ; rehypothecation of securities ; election 
of remedies, xxx. 192. 

Right of real estate broker to commissions although 
contract is never performed ; ability of contracting pur- 
chaser, xxx. 291. 

Commissions on sale of real property ; emplojrment by 
both parties ; New Jersey statute, xxxi. 454. 

Action for commissions ; purchaser's failure to per- 
form. XXV. 206 

When real estate broker agreeing to take land for his 
commissions can recover money value of his services, vi. 

147. 

Commissions when employed by wife of principal ; 

proof of employment, x. 161. 

Commission on exchange not earned where party re- 
fuses to sign contract, xxix. 366. 

Note on pleading in action by broker employed by 
both parties, xxxi. 463. 

Note on right to commissions as affected by failure of 
parties to perform, xxv. 209. 

BROOKLYN. 

Laws relating to sewerage of city ; liability for wrong- 
ful act of water board, vii. 403. 

Statute as to excavations, iv. 292. 

See Municipal Corporations. 
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BROOKLYN CITY COURT. 

Jurisdiction over corporations, waiver of objection. 1. 

393. 

Local limits of jurisdiction ; waiver, v. 72. 

Appeal without security, i. 396. 

See Superior City Courts. 



BUFFALO. 

Construction of charter, relating to tax liens and sales. 
X. 431. 

Duties of mayor and common council in estimating 
and allowing claims for services of civil service examiners, 
xvi. 96. 

See Municipal Corporations. 

BUILDINGS. 

Jurisdiction and issue in proceeding to condemn unsafe 
building, i. 464. 

Jurisdiction of the several departments in N. Y. City, 
xxvii. 334, n, 

BURIAL. 

Right of relatives to protect remains and enforce right 
of burial, vii. 121. 

Of wife ; husband's right to select place of permanent 
burial ; action to enjoin removal, xviii. 72. 

Of husband ; action by widow to enjoin removal by 
son. xviii. 78, n. 

Law literature of burial grounds, etc. xviii. 75, n. 

Enjoining desecration of plot; plaintiff's title, xxv. 

«9S- 

See Cemeteries. 

BUSINESS CORPORATIONS. 

Personal liability of stockholder for debts ; set-oflf of 
stockholder's claim against comp'any ; set-off against di- 
rector's liability for false report, xix. 73. 



i 
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Business Corporations {Continued). 

Stockholder's liability to laborers, servants, etc.; issue 
and return of execution unsatisfied before suit. xix. 84. 

Subscription to stock void unless 10 per cent paid, even 
as to creditors seeking to hold stockholder liable for debt 
of company, xix. 76. 

Recovery of judgment before suing stockholder essen- 
tial, xix. 79 and n. 

Consolidation ; proceedings ; relief granted to stock- 
holder, xxix. 102. 

CALENDAR. 

Amended pleading controls the place on the calendar. 

ii. 332, 333i «• 

Striking cause on appeal from. iv. 148. 

Advancing cause for second trial after reversal on ap- 
peal, xviii. 469, 472. 

Preference, how obtained in action against corporation 
upon its note, xviii. 473. 

CANALS. 

Duty of state as to care of gates ; negligence of lock- 
tender, xvi. 429. 

CANCELLATION OF WRITTEN INSTRUMENT, 

Voluntary conveyance by wife ; fraud, xiv. 9, n. 

When action to cancel contract maintainable ; unex- 
pired lease ; parties, xiv. 103, 208, 209. 

Action to cancel town bonds ; order for delivery in 
court pendente /ite. xi. 163. 

Of syndicate agreement for fraud ; concealment, xvi. 
320. 

Note on cancellation of settlements, xiv. 11. 

Note on recission of contracts, xiv. 301. 

CARRIERS. 

Delivery of part of cargo to elevator selected by con* 
signee ; place of delivery, xiii. 66. 
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Action against, for non-delivery ; pleading/ on contract 
or in tort ; execution against the person, xi. 377, 

When telegraph messenger company not liable as a 
common carrier, xxi. ii. 

Action against carriers for illegal discrimination ; form 
of complaint, xxvii. 166. 

Liability of messenger company, xxxi. 147. 

CASE. 

Time to make, how limited, xviii. 60. 
Requests and refusals to find to be inserted in cade on 
appeal ; striking out on settlement, xxviii. 285. 

See Appeal. 

CAUSE OF ACTION. 

Novel causes, i. 216, 231. 

Mere falsehood or deception does not give ; injury 
must be shown, ii. 222. 

Damnum absque injuria, iii. 372, 

Created by statute ; extra- territoriar operation, vii. 84. 

Effect of amendment of statute, x. 318. 

Merger; arrest on agreement for sale; confession of 
judgment, viii. 221. 

Private action for damages for wrongful acts of mu- 
nicipal officers, vii. 403. 

When causes arising out of testator's breach of trust 
may be united in action against his executor, x. 67. 

On negligence violating statute, xii. 478. 

For record of mortgage with intent to defeat prior 
mortgage, vi. 38. 

Substantial grievance to maintain private action for in- 
junction, iii. 347 ; and see iii, 306, 372, 467, 478. 

Tort to a lunatic, iii. 229. 

By stockholders who have been obliged to contribute 
to debts of insolvent corporation, against negligent direc- 
tors, ix. 280. 

Against trustee of manufacturing corporation ; assign- 
ability, xir. 470, 483. 

For mixed injuries, when single, i. 263. 
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Cause of Action (Continued), 

Allegations of complaint in action for false imprison- 
ment constituting but one cause of action, ii. io8. 

Rule as to joining all demands due, one of convenience ; 
separate installments of rent. vii. 452. 

For fraud or breach of contract. (Vendor's action for 
damages for not fulfilling.) xiii. 75. 

Stated alternatively, xii. 309. 

Attorney's lien on. xviii. 27, n. 

Inducing employees to quit work ; boycott ; unlawful 
combination of associations, xviii. 262. 

Action to enjoin continuance of nuisance on adjoining 
premises ; right of action passes to transferee of property. 
XXV. 91. 

Action to recover back a void assessment, although 
contract in form, is rather based on the moral or equitable 
question whether the city ought to keep the money, xxvi. 

341. 

Restraining erection of statue of a deceased relative. 

xxvii. 387. 

Where cause of action for breach of contract arises, 
xxviii. 430. 

Note on where cause of action is deemed to arise, 
xxviii. 435. 

Direct action against indemnitor against liability for 
damages, xxx. 158. 

Note on election between remedies for indemnity by 
assignment, subrogation, express contract and implied 
assumpsit, xxx. 173. 

Where it arises ; loss of baggage by carrier, xxxi. 437. 

CEMETERIES. 

When receipt for purchase-money of cemetery lot, a 
deed ; right of burial, vii. 121. 
Lot, when inalienable, viii. 159. 

CERTIFICATES. 

Contract calling for architect's certificate ; production, 
when excused, iii. 42. 
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Of limited partnership ; effect of omission to record. 
xxi. 27 

CERTIORARI. 

Will lie to review proceedings of courts-martial, x. 169. 

To review decision on a writ of habeas corpus, vi. 43. 

To review removal of officer ; against governor of 
State, vi. 474. 

To review commitment by police justice of a child as a 
vagrant, i. 4, n. 

To review award of damages for change of grade of 
village street, xiv. 493. 

The remedy for supervisors' erroneous audit of county 
officer's bill. xiv. 29. 

To review proceedings of tax commissioners ; what 
records may be required to be returned, x. 35. 

To review determination of State assessors ; ques- 
tions to be determined ; review of facts ; preponderance 
of proof, xvii. 366. 

To review assessment ; practice ; appeal ; costs 
against assessors, xvii. 369. 

To review assessment of personal tax ; costs, xviii. 
246. 

To review assessment ; remedy for improper joinder 
of relators ; form of verification of petition, who may pe- 
tition, what issues raised ; necessity of traversing return. 
XX. 44. 

Note on practice on certiorari to review assessment. 
XX. 49. 

Certiorari, not mandamus, proper remedy for obtaining 
review of judgment of board of assessors, xxiv. 125. 

Form of the writ. ii. 470. 

Return ; form of denial ; presumption, xiii. i. 

Conclusiveness of return, x. 418. 

Stay, when should be applied for ; laches, x. 33. 

In criminal cases ; what it brings up ; contents of re- 
tnm thereto ; amending return, ix. 69. 
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CHALLENGE. 

Nature, general rules, vi. 14, n. 

Distinction between challenge for principal cause and 
to the favor, vi. i. 

Order of, in criminal trials, xxi. 417. 

Prosecution must exercise right first ; substantial right, 
xxi. 417. 

For cause, not impaired by right to challenge peremp- 
torily, xxi. 417. 

Acquaintance of proposed juror with counsel not cause 
for. xxi. 417. 

Note on challenging jurors, xxi. 453. 

See Trials. 

CHAMPERTY. 
How far abolished, xxix. 66. 

CHARITIES. 

Power of State commissioner of lunacy over county 
commissioners of charities, vii. 425. 

When warrant against estate of absconding husband 
issued to commissioners of charities and corrections ; pay- 
ments to wife. vii. 260. 

Bequest to ; gift, when several take jointly, xx. 471. 

History of, reviewed, xx. 447. 

Validity of gift directly to corporation entitled to take. 
XX. 447. 

CHATTEL MORTGAGES. 

When equity of redemption not to be clogged with bye 
agreement ; evidence of fairness of sale on foreclosure ; 
purchase by mortgagee ; extinguishment of equity of re- 
demption; necessity of tender before action to redeem. 
V. 198. 

Liability of auctioneer for selling goods mortgaged. 
ix. 403. 

On fluctuating stock, how proved fraudulent ; sales by 
mortgagor at retail, v. 184. 
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Recording of mortgage on copartnership land as chat- 
tel mortgage, when not notice to purchaser, vii. 273. 

Property not in existence ; crops and emblements from 
roots in ground at time of execution, xix. 282. 

What is ; clause in lease giving lien for rent upon 
produce of land, xix. 282. 

Agreement to farm on shares ; title to crops, xxxi. 224. 

Filing new mortgage, not equivalent to refiling, xvii. 

Assignee for benefit of creditors of mortgagor cannot 
impeach, for failure to file, xviii. 334. 

Right of holder of unfiled mortgage to hold under sub- 
sequent pledge ; right to hold under pledge, although at- 
tempted sale under mortgage void. xxv. 85. 

CHATTELS. 

Rights of finder, ii. 53. 

Title to lithographic drawings on stones owned by 
another, xxxi. 373. 

CHILDREN. 

Custody, when parents have separated, x. 215. 

Unlawful employment as acrobats, i. i. 

Commitment for vagrancy, i. 4, n. 

Indictment for cruelty to children ; duty to furnish 
proper food, medical attendance, &c.; wilful neglect, viii. i. 

Magistrates' commitment to reformatory institution, 
how far conclusive in habeas corpus proceedings, xix. 138. 

Commitment under Penal Code § 291 ; neglect ; want of 
proper guardianship, company of prostitutes, etc. xix. 142. 

Parent's right to custody ; notice of proceedings before 
Magistrate for commitment to reformatory under penal 
code. xix. 142, 

Employment in theatrical exhibition in violation of 
Penal Code § 292, what necessary to show, xxiv, 357. 

CIRCUIT COURTS OF UNITED STATES. 

Equitable defenses not available in common law action. 

V. 110. 

See Courts. 
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CITIZENS. 

Naturalization by competent court not to be questioned 
by election officers, ix. 465. 



CITY COURT OF NEW YORK (or Marine Court). 

Jurisdiction as to executors, &c.; death of defendant ; 
action does not abate, viii. 377. 

Jurisdiction to bring in executor or administrator, xx. 

243- 

Jurisdiction ; title to land ; action to recover back 

deposit on contract to purchase lands, on ground of ven- 
dor's defective title, xix. 188. 

Jurisdiction to issue writ of assistance ; foreclosure of 
mechanic's lien. xxv. 344. 

Jurisdiction in action against foreign corporation, 
xxviii. 426, 

Non resident of the State having place of business in 
the city of New York need not file security for costs, 
xxii, 445, 

Equitable defenses pleadable in, xx. 293. 

Non-resident having place of business in New York 
city, but not transacting same in person ; attachment, 
xxiii. 236. 

Service of summons out of city ; action against insur- 
ance superintendent, xxv. 403. 

Short summons in ; when place of business does not 
constitute one a resident, xxi. 93. 

Entry of judgment in action against corporation ; prom- 
isory note. xii. 280. 

Execution on judgment of, cannot be enforced by a 
marshal, after filing of transcript, ii. 210 

Docketing judgment, when necessary, before execu- 
tion, iv. 25. 

Power to punish for contempt, xvii. 62, 107. 

Appeal to common pleas ; when court will not weigh 
testimony ; when appeal dismissed ; judgment absolute, 
vii. 374. 
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CIVIL RIGHTS. 
Separate schools for colored children, xi. 187. 

CIVIL SERVICE. 

Compensation of examiners ; liability of city. xvi. 96. 

Preference of discharged soldiers and sailors, xvi. 119. 

New York city ; employes of aqueduct commissioners 
under L. 1883, c. 490. xvii. 64. 

Legislative acts providing for a preference of war 
veterans in appointment under civil service not violative 
of either State or United States constitutions, xxii. 137. 

Mandamus lies for refusal of appointing power to con- 
form to statutes giving war veterans preference, xxii. 

137- 

Lack of knowledge of appointing power that applicant 

for appointment is a veteran, is a defence to a mandamus 

to compel appointment, xxii. 137. 

Tax-payer may maintain action to enjoin violation. 
xxii. 144. 

Street inspector in Buffalo, a subordinate of street com- 
missioner, not excepted from law. xxii. 144. 

CLAIM AND DELIVERY. 

Effect of excepting to sureties, v. 282. 
When allegations of trespass and conversion in com- 
plaint, regarded as surplusage, viii. 318. 

See Replevin. 

CLERKS. 

Duties in district courts, iv. 187. 

When not to enter interlocutory judgment on referee's 
report without application to court, xxii. i. 

Powers, only clerical, upon entering interlocutory judg- 
ment on referee's report, xxii. 10. 
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CLOUD ON TITLE. 

Action to declare void a will made in violation of agree- 
ment ; infants, being parties, are bound, xiii. i6. 

CLUBS. 

Social club ; liable as joint stock association ; purchase 
by president as committee for the club. iv. 300. 

Expulsion of member, xv. i. 

Personal liability of president for debts, ii. 347 , 

Purposes of incorporation ; necessity of capital ; ap- 
proval of certificate, xvii. 109. 

Expulsion, xvii. 512. 

Private ; injunction against arrest for sale of liquors at 
public ball. xix. 32. 

Trial of charges preferred against member ; injunc- 
tion, xxi. 248. 

Note on organization of social and other clubs, xvii. 
112. 

See Associations. 

CODE OF CIVIL PROCEDURE. 

General rules for interpretation ; pre-existing powers 
of the court, how far preserved, v. 157, 



C. 6 XX. 293 ; xxiv. 324 

C. 7, tit. I , art. I iii. 5 

C 9, tit. 3, art. I, 3. ...xxxi. 367 ; 

XXX. 58, H» 

C. 10, tit. 3, 5, 8 vi. 32, «. 

C. 13 xxi. 363, 367 

C. 15, tit. 2, art 3 ix. 162, ».; 

(tit. 3) xxii. 482 

C. 18, tit. 2, art. 4. .xvii. 340, 356; 
(tit. 5) «. 379» «. 

Section. 

2. .vii. 380, 382; xviii. 26, n,\ xxv. 

15^ 



Section 

7 (subd. i) iiL 126 

(subd. 3). . . .vii. 135, If.; xxx. 

8 . .X. 53, n^y 85 ; xxiv. 437 ; xxix. 

175 

(subd. i) xxiv. 437 

10 xxiv. 442 

14. .X. 53, If.; xvii. 64, 107, If.; xx. 

151, If.; xxx. 35 
(subd. 3) iii. 62, 63 ; viii. 

397 
(subds. 3, 8) XXX. 279 

15 .viii. 185 

i^ XXX. 33, 280 

3 (subd. 6) viii. 228, If.' 17 v. 167 
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Section 

34 iv.256, 260 

35» 36 iv. 256. 264 

46 viii. 261. n. 

66 x.39i»^.,394».;xi. 114; 

xvii. 388 ; zviii. 15-40 ; zxix. 253 

80 XX. 183, «. 

84, 86 XX, 187, n, 

100 X. 324, ». 

iii...xii. 114, 121 ; xviii. 220, 223, 
229, »., 231, »., 451,486; xix. 

52.59.152 

118 xii. 284, ». 

119 V. 103 

131 xxi. 172, 173 

133 V. 365. «. 

149 viii. 186; xviii. 225 

149,150 xix. 151 

149-155 xviii. 454 

150 V. 365. «. ; xviii. 225, 453 

153 -v. 367 ; xiv. 95 

155 V. 365, «. 

157 V. 365, ft,; viii. 176, n. 

158 V. 365, n. 

158, 160, 162.. xviii. 454 

161, 171 V. 365, «. 

162 XV. 185, «. 

170 XV. 185,186 

190 XX. 155, n.; XXX. 343 

190, 191 xxi. 361, M. 

19X xxvii. 13, 15 

217 XXV. 454, n,; xxviii. 243. 

XXX. 59, n.; xxxi. 466, n. 

241 XXV. 45 

263. ..iii. 478, n,; xx. 222, n,; xxvi. 
236.fr.; xxvii. 31-33; xxviii. 

435 
(subd. 7) xiv. 33 

263, 267. . .V. 74, If.; xviii. 439 n,, 

440, n. 

264 xxviii. 429 

266. .xiv. 33, 34 ; xviii. 423.435. «•» 

443. «• 
267 xxii. 65 ; xxviii. 132, 243 

277 xviii. 354 



Section 

278 ii. 33, «. 

289.. XX. 183, n,, 184, 187; xxxi. 

483 
315 XXV. 404, If. ; xxviii. 429 

315. 3^^ 3cix. 189 

316 XX. 244 

(subd. 3) as am'd L. 1879. 

c 542 viii. 381 

j^ / •*•••■•«■•••••■••• ■•ill* 3**v /»• 

335 "-328 

338 XXV. 404. «. 

341 xviii. 443. 1/. 

362 xvi. 408 

368 xxviii. 1 36 

369 xxii. 369 If. 

370 xxv. 291 

376... iv. 127, If.; ix. 315, 318; X. 
323. If.; xi. 349, If.; XV. 192; 

xxiii. 189 

381 X.46 

382.. ix. 315, 318; X. 323, n.; xii. 
158; xiii. 414, 418 ; xiv. 314 
17.; XX. 428; xxii. 461, 482 

(subd. 5) xvii. 420 

383 X. 323, n, 

388. ..xiii. 420; xiv. 19; xvii. 420; 

XX. 428 ; xxxi. 416, 418 

390. .xii. 203, If., 229,1/.; xvii. 398, 

400 

393 xxiv. 84 

394 vi. 259, If.; x. 323, if. 

396 xxii. 482 

399 xxi. 174, 175 ; xxxi. 279, if. 

401 . .X. 323, If.; xii. 229, If.. 273. If., 

274 ; ^v. 73 

403 X. 324. If.; XV. 192 

405 xxiv. 63 

410 V. 215. If.; xxii. 483, 484 

(subd. i) xiii. 414 

(subd. 2) jcvi. 449, 452, If.: 

xxvii. 89 

412 xii. 224 

413 viii. 195, If.; xii. 203 
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Section 

414. .X, 322, «.; xii. 156, 158, 229, 

«., 273, «.; xiii. 413, 417.' 

xzii. 4S3, 4^ 
(subd. 4) xxxi. 297, n, 

415 XV.193 

416 ii. 163, n.\ xviii. 356 

417 jcviii. 200, 201, n, 

418 xviii. 201, n, 

420 xxi. 338, 339 ; XXV. 398 

421 viii. 230, ff.; xxi. 210 

421,422 viii. 231 

424. ..xiii. 413 ; XX. 427 ; xxi. 179, 

»., 180, n,, 181, fr. 

426 xvii. loi 

427 xi. 184, n,\ xix. 187, n^ 

428 xix. 187, n. 

432 xiii. 177 ; xxiii.233, 233, «. 

(subd. 3) xxiii. 234, 235 

434 >»• 203, n, 

435 iv. 144 

435»437 xxi. 174, 176, 178, n. 

436 ii. 311, If., xxi. 176 

438,440 xix. 406 

440 ii. 311, n,\ xxi* 179, ir. 

440, 441 xi* 104 

445 xxiv, 246, n.\ xxviii. 179 

446 xix. 91 

446, 447, 452 xviii. 160, 165 

447. .vii. 197 ; xiii. 150; xxi. 345 ; 

xxiii. 293 

447. 452 x«. 27 

448. .xiii. 151, 225 ; xix. 88 ; xxvi. 

168 
449. . .vii. 256, 451 * xvii. 425, 426 ; 

XXX. 175, n, 

450 X. «9, 30 ; xii. 303, «.. 305, 

«.» yyf. n.; xiv. 95. 333, 339 ; 
xxiii. 332 ; xxvii. 46 

451 xxiii. 476 

452 vii. 197, 318, n.; xxiii. 240 

453 X". 305. »^ 

454 V, 278.^.; xi. 115 

453 xix. 28 



Section 

456 »>*• 403 

458 xix. 394, 395 

458.459 xxxi. 145 

458* 4^' •■•• ••«...•..... IV. 1 5i ^« 

459 «ix- 338 

459* ^^ ^^^ xxxi. 483 

459, 460 xviii. 465 

460. . .X. 394 «., 395, n. ; xxix. 339 

461 xxxi. 46 

462 xxxi. 147 

467 X. 394. '«. 

468 xvii. 425 

469. .vii. 402 ; xxviii. 159 ; xxxi. 

U5 
469, 470 xvii. 394 

469-477 *. ii. 327. n. 

470,473 xvii. 100 

473 xxi. 179, «; xxii. 419,11. 

474 xxviii. 157 

476 xvii. 394 

479 xxiii. 329 

481. . .xiii. 215, 316; xviii. 201, n; 

XX. 236 ; xxi. 465 ; xxiii. 43a 

xxviii. 267 

483. xxviii. 239 

484. . . .vi. 217 ; X. 71 ; xx. 222, n ; 

xxiii. 189; xxiv. io7» 108; 

xxviii.435 
407 •■•* •'• ••••• .... .... XXIV. 43^ 

487, 488 XXX. 428 

488 X. 83 ; XV. 477 ; xix. 276 ; 

xxvi. 218, 391 

(subd. 8) XV. 432 

488, 498 xvi. 469 

488-499 xxiv. 438 

493 xxvi. 388 

494 iii. 1 34 ; xxviii. 394 

494. 495 XXX. 294 

495 xxii. 306 

(subd. 3) XX. 344, n. 

497 xix. 174, «. 

498 xix. 276 ; XX, 344, If. 

498. 499 XV. 477 ; XXX, 42S 
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Section i Section 

500. . .V. no; ix. 308; xiv. 319. if.; 544. .vii. 181, n., 456; xxvi. 19, n. 



zv. 260, 270, If.; zviiL 151, if., 

377 ; xxiv. 456 

(subd. I.) XV. 263 

501 .XV. 342; XX. 222, If.; xxiii. 60, 

268. 

502 xxvi. 293 

504 xviii. 376 

507 vii. 197 ; XX. 297 

508. .xxi. 267, If., 27a 470, 470. «•; 

XXXI. 54, If., 56. 

509 ii. 3^4* «• 

514 xxL 136, 143; xxii. 306; 

xxvi. 387 

516 X. 318; If.; xxi. 63, 471, 

471. «.; XXV. 151 ; xxvi. 387. 

519 viii, 341 ; xiii. 316 ; xv. 

270, If. 

520 xxi. 218 ; xxiv. 85 

521 xvi. 39, If.; xviii. 369, 379 ; 

xxii. 304. 305 

522 ...... ... • ......X. 3'7» '•• 

523 xxi. 212, If., 213. 215,216 

524. .iii. 26, If.; xiv. 316, 318, 320, 

If. ; XV. 270, If. 

525 iii. 24»if.» 26, If. 

(subd. 3) XX.4 

525,526 XX. 2 

526 V. 94 

527 xii. 172 

528 iii. 24, If. 

530 xviii. 363 

531 vii. 65; ix. 50; XV. 233; 

xviii. 249; XX. 236; xxiv. 252. 
532 xviii. 367 

533 «*• 303 

534 vii. 256. 259 

536 xxxi. 56 

537 XV. 283 

538 X. 84; XV. 260 

539 ^*- 217 

542. . . .xviii. 200, 202, If.; xx. i, 5, 

7, 8 ; xxi« 218 ; xxiv, 456; xxv. 

392 



218, If.; xxvii. 139; xxviii. 

362; xxxi. 254 

546. ..X. 472, 474; XV, 233; xviii. 

367 ; XX. 236; xxi. 464, If.. 468 

548 ii. 197, If.; xxi. 321 

549. .ix. 8, H.; xi. 377 ; xx. 225, ir.; 
xxii. 73, 76, 79; xxiii. 93, 94; 

xxviii. 260 
(subd.2). .iiL 1,5; xviii. 262 ; 

xxii. 79 
(subd. 4). xiii. 76, if.; xx. 222, 
If.; xxi. 258, If.; xxii. 456; 

xxv. 395 

549, 550. . .xvi. 475 ; xviii. 230. «.; 

xxi. 257, 257, If., 258 ; xxii. 460 

549-5SI xxii. 76 

550. ii. 362, If.; iii. 83, if.; xxi. 321, 
321, If., 327, 351. If.; xviii. 266 

(subd. 2.) XXI. 257, If. 

(subd. 3.).. xvi. 475 

(subd. 4.). . . .ii. 198, If.; iii. 

I, 5; xxi. 328, 328. If. 

551. ii. 197, If.; xxii. 459; xxiv. 

246. If. 

552 XX. 224, If., 225, If. 

553.. ..ii. 193, If.; xii. 305, 307,11. 

557 "• 457»«. 

558. . .ii. 198, If.; xxi. 257, n.; 258, 

259;xxii. 455. 457 

559 xxvii. 1 36 

560 ii. 198, If ; xxi. 329 

567 . . iL 198, If. ; xxi. 322, n. ; xxii. 

456 

568 xxi. 322, 322, If., 329 

572. .xviii. 226, 451, 454, 455 ; xix. 

57, 1 50 ; xxii. 458, 459, 460 ; 

xxiii. 221, 221, If., 223, 224 

573 ii. 198. If.; xviii. 321, 322 

574.575 xviii. 452 

582-585 xviii. 320 

586 xxiii. 296, 433 

591-593 xviii. 238 

592. 593 xix. 60 
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Bection 

6oi viiL 233 

603. . iL 453, 454 ; xi. 389 ; xix. 91 
604 (subd. I) zi. 390 

607 

613 

620 



Section 

707 zi 181; zzviii. 279. 

709, 710 iii. 1 1 

714 "..442, 444 

ii. 4541715 «»• 238, «. 

xxii. 320^ 326717 xxii. 87. n. 

\\u22n.\ xxii. 96, «.|7i8 xx. 151, ;r. 



62i,€i seg. 

623. 

626 

629, 



630 iii. 26, n. 

635 xi. 175, 177, 181 ; XX. 201, 

218, 219, 219 n,, 220^ n., 222. 

n., 226. n.\ XXX. 182, n, 

636. .X. 342, 343; 3CV. 338, 354; 

(subd. 2) xL 175,179 

638 xviii. 352 ; xx. 57, 427 ; 

xxi. 175, i8o» n„ 181, n.\ xxiv. 

246, n, 

641 xiii. 176 

644 xi. 181; xiii. 176; xix. 

276; XX. 204, 206, 206, n.\ 

xxxi. 46, n. 

647 xi. 180 ; xii. 202» n. 

221 ; xiii. 173. 

648 xii. 204, «.; xiv.. 387; 

xix. 276 
649 xii. 204, n, 

xiii. 174; xiv. 383; xix. 274; 
xxi. 245; xxiii. 12, n. 

(subd. 3) xii. 222; xxvii. 365 

650 iii. 6,/r.; xii. 459, 461 

65 1 iii. 7, n, 

655..xii. 459, 461; xix. 276; xxiii. 

14, n.\ xxvii. 364; xxxi. 48, n. 

656 xxvi. 125, 1 26 

677, xii. 459, 461 ; xxiii. 1 3, «. 14, n. 

677, 678 xxiii. 433 

677, 678, 704 xviii. 149, n. 

682 xiii. 38 

687, 688 • HI. 9* '^ 

690, 691 iii. II 

706,708 XX. 189, «. 



xix. 423, «. 719 viii. 237, 238 

. . .xix. 352 720 xxiii. 222, i». 

iiL 61 J721 xvi. 142, 143 

rv. 52, 54 721-724 vi. 380 

721-725 xxi. 374, «. 

722-724 ii. 206. «. 

723. .vii. 181, n.\ xiv. 94; xxi. 91, 

«., 92, 92, «.; xxiii. 188, 435 ; 

xxiv. 84 ; XXX. 1 31 

724 xiv. 96, 97, 511, 514; XV. 

493 ; xxvii. I ; xxix. 404. 

726 xxi. 367, «. 

727 xiv. 94; xxi. 218 

729 XX. 247, 248 

730 XX. 247 

731, et seq xxii. 266 

738..xvii. 103, 104; XX. 321, 322, 

403, 404, 426, n, ; xxii. 72 

740 ^"- 338 

743 xxviii. 1 58 

745-754 viii. 92. «. 

755-757 viiL38i 

755-765 xxiv. 91 

756. .vii. 195 ; xxiv. 68 ; xxvii. 321 

757 V. 148 ; xxviii. 240 

757-760 xxii. 284, 285 

758 XX. 223, M.; xxiv. 84 

758. 759 "i"- 293 

759 xxiv. 84 

763 XXX. 242 

764 xxii. 281, 282, 282, /f. 

767 xxix. 465 

769 xviii. 204 ; xx. 1 54, »• 

770 xxix. 176 

772... iii. S2,n,, 61; V. 159, 166; 

xiii. 375 
773 xxiv. 246, n. 
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Section 

779 iii. 53, n,', iv. 12 ; zi. 114 ; 

xiii. 374 ; XV. 492 ; xviii. 27, 

«.. 37» «•. 38. «.; XX. 292 ; xxi. 

359, n,; XXX. 33; xxxi. 482 

780. iii. 51, n,; xxx. 404, ».,4o5,jf., 

406. n, 

781-783 xi. 233.235 

781, 783, 784 xix. 268 

783 x»v. 514 

786 xvi. 56, n. 

787 xi. 106 

788 xix. 267 ; XX. 13, n, 

789 H. 332,«. 

791, subd. 8 xviii. 473 

793 ^»i. 475 

795 ii332.«. 

796. 797 x»- 215, 217, 218 

796-802 xiii. 354 

797 ". 3"'«-455 

798 xiii. 375 

799 XX.153.W. 

803 xxxi. 194, n. 

803-805 iii. 125, 127 ; xi. 422 

803-808 iii. 1 32 

809 xxviii. 117 

810 viii. 242 

810-816 XX. 247 

811 X. 410; xxii. 95, ff. 

812 viii. 242 

814 xviii. 149, ». 

817 xi. 368 ; xii. 58 

818 xii. 58, 58, n, ; xxii. 62, 65 

817-819. . .xxii. 62, n.; xxviii. 131, 

132 

820. ..vii. 318, n,; xx. 244, n,; xxi. 

279, if.; xxiii. 232, 232, n. 

825 xxii. 439 

827. xi. 150; xviii. 419, /f. ; xxix. 

277 

828 ix. 57 ; xxxi. 152 

829. .ix. 60 ; X. 63 ; xxiii. 40, 209- 
211 ; xxvii. 86, 91-93 ; xxix. 

36 ; xxxi. 419 
829. 830 xvii. 41 5 



Section 

830 xvii. 422, n, 

832 xii. 172, 180; XV.163 

833, 834 ii. 137. n, 

834.. xviii. 1 01, 103 ; zx. 162 ; xxx. 

81 
835....ii, I37,«.;vi. 234,«.; xviii. 

102. 104 
836. .ii. I37» If.; xviii. 103 ; xxviii. 

47 

837 V. 171 

842 ix. 460 

852 iii. 118, n., 126 ; vi. 

437, «.;ix. 577 

852-863 iii. 1 18, n. 

853.... iii. 116, If.; iv. 245; ix. 57 

867 xxiii. 375 

870. .ii. 160, If,; iii. 113, 117, if. ; iv. 
239,241, 244.252 ;v. 151. 154, 
158, 169 ; ix. 54 ; xiL 462 ; xx. 

236 

870, // s^g xvi. 35, n, 

871 ii. 160. If.; iii. 117 if., 289. 

292; V. 158; xviii. 241 

872.. ..ii. 160, If.; iii. 113, 115, 117, 

If., 120; iv. 238, 247, If., 248, 

251; V. 157, 158, 165. 169. 

247; vi. 71 ; xxxi. 197, if. 

(subd. 4) iii. 293 

(subd. 5) iv. 248, If., ix. 

68; xi. 420 ; xviii. 448 

(subd. 7.) XX. 382, If. 

872, 873 xxi. 292, If. ; xxii. 1 16 

872-880 xxx. 85, If. 

873. . .ii. 161, »., 418; iii. 113, 117, 

If., 120, 125, 289, 292; iv. 

239; V. 158, If., 169; XX. 

176, If. ; xxxi. 356, 361 

874.. .ii. 161, If., 418; iii. 113, 116, 

If., 117, If., 120, 292; V. 158; 

ix. 57; xxix. 426 

875.. ..ii. 161, If., 419; iii. 117, If., 

119, 11^,121, 292; V. 158. 165 

876... ii. 161, If.; iii. 117, ifn 292; V. 

158; xxix. 426 
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Z77, 878 ii. 159, «.; V. 158 

879 V. 158, 165 

880.. iii. 292; iv. 248. 251; V. 158, 

165; ix. 57 

881 iii. 293; V. I58;zxxi. 369 

882-886 V. 158.165 

884, 886 xxz. 85, n, 

886 V. 158; vi. 71 

^y zviii. 444 

889 xz.' 172 

894 3L. 324. 327 

901 ix. 62, 64 

915 XXX. 62 

927 ii. 203, ff. 

941 ii. 232, «.; ix. 459 

942 ii. 321, n.; vii. 99 

963 iv. 85; xxiv. 458 

964 XV. 283; xxiv. 458 

965. . . .iv, 85; XV. 283; xxiv. 323. 

458 

965, 968-972 xvii. 296 

966 xxiv. 458 

968. .xxi. 277, 350, n.\ XXXI. 63. 65 

968, 969. xii. 388, n. 

969 xxiv. 169, n. 

970. xxvii. 461, 463, 478; xxviii. 3 

970, 971 xii. 352, n„ 388, n, 

973. 980 xvi. 445 

977 XV. 283; xviii. 469 

982 viii. 247 

982-984 xxii. 356, n, 

982, 985 xviii. 201, n,t 202, 203 

983 M"- 355.356; xxviii. 435 

(subd. 2.) XXV. 399, 402 

984 xi. 233; xxii. 356 

986 viii. 246, 247; xi. 234 

992 xxvi. 476; xxvii. 419 

992. 995» 99^- • •' ^«^*- 439 

993 vii. 146; xxvii. 416 

994 xviii. 62» 63, ».» 64, n, ; 

xxvii. 2 

994, 997 xxviii. 287 

095 xxvii. 2 



Section 

997 XXX. 296 

997> 998 xviii. 62, 63, n, 

999. . .ii. 295, n.\ v. 143; 3cxiv. 79 ; 
xxix, 336; xxxi. 66, 376 

000 X.6, 8; xxiv. 79 

001 . vii. 146; xviii. 409; xxiv. 79 

002 vii. 146; xxvi. 384 

004 xix. 366, n. 

005 xi. 366; xxviii. 179 

007 viii. 276, n. 

008 iv. 79; V. 75, «. 

009 xxvii. 475; xxxi. 435 

009,1010 iv. 79 

010 xxi. 238, If. 358.fr.. 

xxix. II 

on. 1012 iv. 79, 85. 86 

on, 1013 xxix. 278 

013.. ii. 187, n.\ iv. 79, 85; xii. 

386, 389, n, ; xviii. 383. 410 

013-1015 . . .xviii. 419, n., 420, n. 

014 iv. 85 

015 iv. 80, 85;xi. 114; xviii. 

37. «•» 384. 410. 416; xxii. 10; 

lavi. rii; XXIX. 275 

016. . . .iv. 80. 81, 85i V. 285, 286; 

xvi. 142 

018 iii. 96. If. 

019 XXI. 238. 240; XXX. 298 

021 xviii. 458; xxi. 338, 339; 

XXIX. II 

021,1022 xxxi. 138,140 

022. . .iii. 96, If.; xvii. 299; xviii. 

1 10; xxii. 9, 465, If.. 467; xxiii. 

279, If., 281; xxvii. 315.317 

022, 1023 xxvii. 195, 197, 415 

023 xxiii. 282; xxix. 15 

029 vi. 18, If. 

079 xxi. 422 

166 xvi. 139 

171 vi, 32, If. 

174 vi. 32. If. 

175 vi. 18, If. 
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Section 

I I/O* ••■••••••••••••••• •VI* 3^' ^* 

1 1 / 9 ■■**•*••■••••••••- • V !• 2 j9 n» 

T I oO. •■...•••••••• a •••• VI. 15* ^* 

1 185 xiii. 3S3, n. 

1186 xzxi. 480 

1 187 xi. 321, n,\ xxxi. 447, fi. 

1200. ..vii. 461; X. 191; xviii. 409; 

xxi. 328 

1204 xviii. 369, 379 

1206 xxiii. 332 

1207.x. 452; xii. 16; xiii. 215, 316 ; 
xiv. 105, n.\ XX. 433, n,\ xxi. 

349. «• ; XX". 473» '». 
1209 iv. 79; viii. 230, «.; xvi. 

87. «. 

1212 XX. 424: XXV. 398 

1212, 1 214 iv. 79; viii. 230* n, 

1214. 1215 xxi. 336 

1215 iv. 79, 80, 84 

1216 iv. 79; xi. 181 

1216, 1222 xxviii. 179 

1217 xi. 181 

1219 XXX. 406, n. 

1220 xxxi. 464, n, 

1220, 1221 X. 191 

1221, 1226 xviii. 410, 420, n. 

1222 ii. 295. n. 

1222, 1223 xxi. 338 

1 225 xvii. 299 

1228 xxi. 359, ff.; xxii. 6. 18 

1229... iii. 171; xiv. 513; xvii. 262 

1230 ii. 2g$, n. 

1230. 1231 xviii. 409 

1231 ii. 295, n.; iii. 96, n, 

1232 xviii. 41 1 

1240 viL 397; xxii. 74, n, 

1240, 1241 XXX. 30 

1241 iv. 300; XX. isi,n, 

(subd. 3) xxi. 351. n, 

1244 iv. 88 

1250 xiii. 362, n, 

1251 xxi. 248 

I25I, 1252 XXV. 46, 48 

1251, 1252, 1255, 1259. ..xvi. 43, n. 



Section 

255 XXV. 47,48 

256 xiii. 481; xxviii. 419 

262 viii. 224, If. 

266 xii. 322, n.f 325, If. 

270 .viii. 224, If. 

273 XX. 323 

273* 1274 viii. 223 

278 XX. 321, 323. 324; xxviii. 

3S8. 362; xxix. 403 
282. . .vii. 461; xiii. 30; xxxi. 417 

282-1290 ii. 203, If. 

290, 1291 xxix. 404 

291 xiii. 30 

292 xxiv. 324 

293. 1323. I340-T34S- • xxix. 479 

294. . .vi. 294, 304; xix. 436 

297* 1298 xxiv. 91 

300 XXV. 61 

301 X. 191 

301, 1 316 xviii. 409; xxvii.419 

308 ii. 328, n, 

309 xxiii. 428 

311 xiii. 481, 482 

316 vii. 173, If.; X. 191; xiii. 

399; xxi. 361, If.; xxxi. 140 

317 V. 3; X. 415; xxii. 284 

318 XXV. 60, n. 

323 xi. 367; xxiv. 241. If., 243 

If., 245, If.; XXV. 96, 97. 100, 

104; xxviii. 179 

326 xxvii. 139; xxix. 479 

326, 1331 X. 410, 414 

327 iii. 55;xxvi. 48 

332 x. 413, 414; xiii. 481 

336 xxi. 359, If. 

338 xxviii. 332; XXX. 214 

341 xviii. 63, If. • xxix. 479 

346 xxvii. 419 

347 vi. 222; xxxi. 140 

(subd. 4.) xviii. 384, 412 

348 xvii. 263. 

349. vii. 146; xviii. 409; xxi. 

362, If. 
13S0 xviii. 409; xxi. 360. if. 
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Section 

1 35 1 iii. 56; xviii. 62, 630^.; 

xxi. 361, ». 

1351. 1360 xxvi. 48,49 

1352 Hi. 55 

1553 xxxi. 167 

I356» 1357 xxvii. 147 

1356 xxix. 198 

1357 xvi. 282, 284 

1365 xiii. 362, «. 

1366 viii. 226, n. ; xii. 323 

1367 viii. 226, M., 227 

1370 XX 189, «. 

1371 xviii. 159, n. 

1 372 xix. 64 

1374 vi. 365 

1375 ii- 203, «. 

I376.ix. 318; XV. 432; XX. 150, «. 

1377. ..ii. 206, n.\ ix. 316; XXV. 48 

(subd. 2.) XXV. 53 

1377. 1378 XX. 14 

1378 ix. 316 

1380 XX. 150,^. 

1380, 1383 ii. 208, «. 

1405. 1409 xvii. 134, 136 

1410 xviii. 22 

1419 xxiii. 3, «. 

1421, 1427 xviii. 449 

1421-1423 xxiii. 423. 

1430 xiii. 362, n, 

1435 xxix. 419 

1438, et seq xxi. 363, «. 

1446-1448 ii. 164, «. 

1471 xxi. 363, 363, «., 366 

1487 xvi. 474; xxii. 74, 79 

1487, 1489 xxii. 459, 460 

1489 xix. 62,65 

1497 xxviii. 138 

1 501 xi. 422; xii. 114,121,473, 

477; xvii. 378; XXX. 175, «. 

1503 xix. 185 

1504 xii. 31, «., 39 

1505 xii. 31, n, 

1506, 1507, 1 508.. xii. 31, 32, «., 40 



Section 

09 xii. 32, If. 

10 xii. 33, n. 

24 xxvii. 13, 15 

25 xxvii. 12, 13, 15 

25, 1526 xi. 362 

29 xi. 363 

32 X. 79; xxvii. 59, 60 

32, 1533 xxxi. 471, 472 

32, 1595 XX. 102, n, 

33- • xxii. 407, n. 

34 xviii. 149, n, 

35» 1536 xvii. 427, «. 

36 xix. 406, 41 1 

37 ...xii. 315 

38 viiL 103, n.\ xxviii. 117 

39 xiv. 95 

40 vii. 103, n^ 

42 viii. 103, «. 

43 xi. 349 

44 xii. 388, n,\ xxi. 349, n, 

57 viii. 103. «. 

59 xiii. 204 

62 XX. 103, «> 

79 xiii. 205 

81 viii. 98, n^ 

85 viii. 92, n., 98, ». 

89 XX. 105, fr. 

600 xxii. 299 

607 xxi. 350, n. 

617, 1618 XXX. 242 

619, 1624 viii. 210, n, 

627 xii. 394, 395, n,\ xxix. 294 

628 xii. 395, n,\ xviii. 149 n,^ 

151, «.; xix. 69, 7a 

633 XXX. 347, «. 

648 , xxi. 350, n. 

657 xxi. 350, «. 

666 xvi. 46& 

670. . ..xii. 407, 408, »., 412 ; xxi. 

175, 176, 180, «. 

671 .xix. 297, «. 

674 viii. 261, «.; XXX. 305. 

676 XX. in, «» 
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Section 

1678 ....xix. 168, 171 

1688 xvii. 42$ 

1693 xviii. 355 

1694, 1695 xxii. 153 

1698 xxii. 151,155 

1704. .. .xxii. 152. n„ 153, 155, 156 

1713-1717 vi. 310 

1721 XX, 360, «. 

1731 XX. 152,^. 

1736 xxiv. 91 

1742,1774 viii. I75»«- 

1743. (subd. 4) xxxi. 332 

1745 xvii. 266; xxxi. 73 

1750 "xi. 335 

1753 3cii. 388 

1757 x»- 389. «• 

1758 xvii. 239 

1759 •^>' ^^3 

1761 viii. 171, »., 400 

1762 xvii. 263 

1765 xii. 171, n, 

1768 xiv. 100 

1769. ..viii. 174, n,\ xxii. 60 ; xxiii. 

220 

1770 xii. 169, 171 

1771 xvii. 263 

1772 xxxi. 237, 239 

1772, 1773 xxiii. 220, 221 

1773 viii. 176, «. 

1775 X. 86; xxi. 118 

1776 XV. 271,;*. 

1778. .xii. 278, 279, 280; xviii. 476 

1779 xxviii. 429 

1780. .xi. 184, /f.; xii. 203, n,\ xviii. 
431. 436, n„ 441, «.-443, «.; 
xxviii. 233, 432, 435, xxxi. 

444 
1781 ix. 155, 163, /!., 168 ; xi. 

1 39» «• 

1 78 1, 1782 xix. 433 

1782 ix. 155, 163, «., 168 

1784. .ix. 163, n,, 206, n,\ xi. 139, 
n.\ xix. 364, n.\ xxi. 137, n. 



Section 

784-1813 xix. 362, ». 

785 viii. 168, If.; ix. 164, ff., 

206, n.\ xix, 341, n,\ xxii. 

227, n, 
785, 1786. .xvii. 115, 117, 121, 122 

785, 1788, 1789 xxvi. 189 

786 viii. 169, n,\ ix. 206, n, ; 

xxii. 211 

787, 1788 ix. 163, «. 

7^ xix. 341, «.,342, 364, If.. 

365, If.; xxi. 137, If. 

789. .xix. 364, If., 365, If., 367, If. 

790. 1791 ix. 163, If. 

793 «v. 84 

796 ix. 163, «.; xix. 363, If., 

366, If. 

797 xi. 139, If. ; xxii. 211 

798 xviii. 149, If.; xxii. 211; 

xxvi. 411, 414,419 
(subd. 2, 5) xxii. 165, 182 

799 xxvi.411,414 

800 xii. 389, If. 

804 ix. 162, If. ; xix. 366, If., 

367* «. 
805 xi. 139, If. 

806, 1807. .ix. 164, If.; xi. 139, If. 

808 ix. 1 56 

809 ix. 164, If. ; xiv. 328, 329 

810.. ix. 156, 163, n,\ xix. 364, If. 

810-1812 xix. 366, If. 

811 ix. 164, If. 

814. ..xvii. 425, If., 431, 434; xxi. 

84, If. 

816,1817 XX. 152, If. 

817 xviii. 361 

819. .XV. 476; xvi. 149; xxii. 479, 
481, 482, 484 ; xxvii. 365. 

821 XX. 152, If. 

824-1826 xviii. 159, If. 

835 xxvi. 364, 365 

835. 1836... xi. 117; XV. 453; xvi. 
218, 219, 224; xxvii. 149 

836 xxvi. 364, 365 

837 xxiii. 15, It 
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1843 xxiii. 15, n, 

1846 xxi. 544 

1848, (subd. 2) xviii. 142, 147, 

148, n, 

1853 xviii. 142, 147, 148, n. 

1861 xix. 43, 51 

1861-1863 xvii. 332 

1865 xvii. 329, 336 

1866 .* xiii. 27 

1869. xxii.97, /(. 

1871 xxii. 311 

1871, 1873 xvi. 43, 45 

1871-9 xvi. 9, 34, «., 35, «., 

36, «. 

1874 xvi. 22, n, 

1876 ix. 164, n, 

1879 ix. 163, n.\ xvi. 39, n. 

1880, <t. seq xviii. 149, n, 

1897. .XV. 231, 462 ; xvi. 230; xxix. 

114 

1902 xii. 229, «., 273, 273, n.\ 

xiv. 496; xxvii. 38; xxix. 293 

1902, 1905 xxxi. 249 

1904 xiv. 496; xvii. 90 

1906 xxiii. 332 

1909 xiv. 418 

1910 xxiv. 304, «.;xxv.9i 

I9ii» 1912 viii. 224, n, 

1912 XX. 223, n, 

191 3 XV. 432; xviii. 149, «. 

1914 xxf. 479; xxii. 449 

191 5. . .XX. 247 ; xxvi. 273, n,^ 292 

1916 xix. 354; xxii. 342» n. 

1919 X. 252, 254; xix. 88 ; xxi. 

89,89, «., 91, 97, n.\ xxix. 

334 

1922, 1923 xxix. 334 

1923, 1925 XX. 150, n. 

1925 xxii. 87, n,, 90. n,, 92, n, 

1931 XX. 152, n. 

1932 XX. 222, n. 

1932-1935 xix. 391, n, 

»934» 1935-.. XX. 152, «. 



zx. 152, lf» 

.xz. 151, n,, I $2, n. 

XX. 222, IT. 

XX. 152, n. 



1942 xxiii. 190, 192; xxvi. 285 

1 942- 1 944. . .xxiii. 194, n,, 195, n. 

1946. .. .xvii. 193, n. ;xx, I5i» n.\ 

xxviii. 360; xxix. 400 

1948 xi. 64, 68; xxii. 211; xxvii. 

261 

1949 ix. 166, n,\ xi. 64, 68 

1950 xii. 389, tt, 

1953 xiv. 31 

1955 ix. 166, n,\ xi. 68 

1956 XXV. 258 

1958 xii. 389, #f. 

1969 XX. 223, n. 

1969-1979 xxii. 87, n. 

1983 xxvi. 420 

1984 ix. 166, n,\ xi. 68 

1990 xxvii. 265 

2000 xxi. 302, n, 

2003, 2004. xxi. 303 

2017 xxix. 177 

2023 xi. 121 

2023, et seq xxviii. 248 

2032 xi. 119; XV. 463 

2034 XV. 464 

2068 xxii. 143 

2068, 2069 xxix. 177, 178 

2070 xii. 1 01 ; xix. 3; xxii. 143 

2079 xii. 253, n. 

2082 xii. 253, n^ 

2120, 2122 ix. 69, n. ; xiv. 495 

2120-2148 ix. 69, «. 

2131 X.34 

2 1 3/ .....•....* ........ A. 34* 

2138 X. 418, 421 

2138, 2140 XX. 48, xr. 

2140, (subd. 5.).. xvii. 366. 369, 372 

2142 xxviii. 179 

2143, , • . . .xvii. 368, n.; xviii. 246; 

56. «• 



VOLS. L-XXXL OF ABBOTT'S NEW CASES. 103 



Section 

2147... 
2158... 
2162... 
2183... 



^ 35. 3Sf «. 

. . . XZV. 84, H. 

. ...xxvii. 19 
. .xz. 223, n. 



2186 jttvii. 19 

2202,2205 xix. 152 

2208 xvii. 277 

2218 XX. 223, n, 

2221 XXV. 84, n, 

2231 xii. 33, n. 

(subd. 4) xxi. 312, 313 

2231-226S xii. 349 

2232 xvi. 84, 85 

2235 xxvi. 92; xxix. 56 

2238 xiii. 90 

2244 XXX. 285, n. 

2247 xxii. 439 

2251,2253 xxvi. 98,99. 

2253 xxvi. 93; xxviii. 17 

2263 . . V XX viii. 179 

2265 xii. 348 

2266 XX. 151,11. 

2268 viii. 176, n.; xviii. 218 

2273 XX. 1 52, i« . 

2281 XXV. 90 

2284. . . . xvii. 108, n.; xviii. 218, n, 

2285 xviii. 217, 218, ft. 

2286 viii. 176, n. 

2320 ix. 144; Xi. T20 

2320 ef seq xx. 162 

2325 ix. 142 

2335 XX. 286, 287. 

2345 *"*• '7. «. 

2348 iii. 285, If.; xiv. 503, n, 

2349 3[»v. 503, «. 

2354 iii. 285, n, 

2358 xxiv. 108 

2359 XX.. 63, 92; xxiii. 21 

2361 xxiv. 109 

2393 ^3cii. 419, n. 

2419 ix. 165 If., 206, If.; xxii. 

227, If., 231, 232, 233. 

2419, 2423 xxvii. 307 

2419-2431 xix. 361, If. 



Section 

2420, 2421 ix. 165, If. 

2424 xxvii. 310 

2431 . .ix. 162, If.; xix. 366, If., 367, 
If.; xxii. 232. 233, 234 

2433... xviii. 461; XX. 152, If., 153, 

If., 401 

2434 XXV. 4o,if . 

2435 xvi. 309, 317, 318 

2436 xvi 35, «., 318 

2441 xvi. 36, If.; XX. 401 

2447 xviii. 311, 319 

2452 XX. 401 

2455 xix. 288 

2455, 2456 xviii. 462 

2458 xxiii. 10, If. 

2460 xvi, 319 

2463, 2464, 2468; xvi. 36.if., 39, If. 

2464 xi. 334, If.; xiv. 322 

2468, 2469 xxvii. 35, 36 

2472.. xix. 40; xxvi. 395; xxviii. 

61; xxxi. Ill 
2472, 2476 xvi. 244 

2473 xxix. 306 

2476 xix. 39, 51 

2481 xiii. 353; xxii. 342, if. 

(subd. 6). . xvii, 320, 323 

(subd. II) xix. 40, 48 

2514 (subd. I) X. 230 

(subd. II) xiv. 418; xxii. 

480, If. 

2526 ix. 314 

2537 xi. 225 

2538 xix. 41 

2545 xxii. 67 

2546 xxxi. 1 10 

2547 xxii. 66, If. 

2548 xxii. 67, If., 68 

2553 XX. 406, If.; xxii. 484 

2558 xviii. 242 ; xxiii. 376 

(subd. 3) xvii. 329, 337 

2558-2561 xxviii. 378 

2559, 2561 xviii. 242 

2561 xvii. 340, 357 
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Section 

2561, 2562. .ix. 313, 314 ; zxi.289 ; 

xxvt 56» 57, 59. 65-67 
2562 xxviii. 379 

2565 TTTJ. 1 f f 

2566 xxxi. no 

2577 etseq xvii. 340, 356 

2581 xxiii. 428 

2588 xxii. 67 

2601 xix. 414 

2602 xix. 413, 419 

2605 xxvi. 288 

2606 XV, 430 

2607 xxvi. 294, 295, 297 

2608. ..xxvi 272, n,, 286, 287, 289, 

294-298 
2609.. xxvi. 272,. If., 286, 287, 289, 

294-298, 302 

261 1 .xix. 46, 49 

2612 xix. 113, ». 

2614. .xix. 49 ; xxiii. 55 ; xxvi. 395 

2618 xxiii. 55 

2618-2620 xix. 49 

2618, 2620, 2621 xvii. 332 

2621 jcix. 38, 43 

2622 xxiii. 427 

2622, 2623 xix. 49 

2623 xxvi, 395 

2624. . .xii. 433; XV. 188; xxiv. 207 

2626, 2627 xxxi. 1 19 

2635 xix. 45 

2643, 2644 xxvii. 329 

2645 xi. 203 

2647 xii. 433, n, 

2660 XV. 430 

2667 xxxi. 163 

2674 xiv. 188 

2682 XX. 223, n, 

2685 xxiii. 104 ; xxvi. 290 

(subd. 2) xxviii. 459 

2687, (subd. 3) xxviii. 459 

2692 xxvi. 288, 296 

2693 xxvi. 289, 296 

2694 xix. 113, n. 



Section 

2702 xvii. 433 

2706 xxiii. 143 

2712 xvii. 78 

2717 — xxvi. 380, 381; xxvii. 365; 

xviii. 58 

2717, 2718 xi. 56 

2719 xxvi. 380 

2722 xi. 402, n. 

2726 xxii. 480, n. 

2727 xi. 121 

2731 xi. 51; xiv. 418 

2734 xxvi. 229 

2736. .xix. 413, 4i9;xxiiL 32, 38,11. 

2742 xi. 50, 54; XV. 477 

2743 xi. 50, 54; xiv. 418; xxiii. 

52; xxviii. 59 

2745 xi. 203 

2748 XV. 139, n. 

2749 xxii. 417, «. 

2750 xxviii. 1 19 

2755 xvii. 325 

2759 xxii. 417, ft. 

2793 (subd. 3) xi. 226 

2796 xi. 226 

2799. xi. 225 

2804, 2805 xxvi. 380, 381 

2812 xxviii. 63 

2818 JLiii. 355 

2830 xi. 107 

2840 xxvii. 61, 62 

2863. ...xiii. 60; xix. 189; xxviii. 

387; xxix. 293 

(subd. 4) xxxi. 262 

2878 XV. 463 

2886 X. 221 

2890 X. 221 

2895 (subds. I, 2) xi. 450, 451 

2944 xviii. 58 

2950 joxi. 263 

2951, 2952 xii. 348 

2951-2956 xxviii. 387 

2956 xxviii. 386 

2993 X. 461 
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Section 

3017 ix. 316; xix. 68 

3017-3022 xi. 45 1 

3024 ix. 320 

3046 x« 220, 222 

3047 XX. 188, n. 

3050 ix. 324 

3057 ix. 322; xxii. 136 

3058 xxviii. 179 

3063 xxi. 314 

3068 ix. 322, n, 

3071 ix. 324 

3160.. XX. 244; xxi. 94; xxii. 446, 

447 

3165 xxi. 93. 93p «., 94 

3169 xxii. 447; xxviii. 429 

(subd. 3). . .xxiii. 236, 236, n. 

3170 xxviii. 428 

3191 XXV. 61 

(subd. i) XXV. 61 

(subd. 3) xviii. 352 

3191, 3194 xxix. 479 

3192 • XXV. 61, 62 

3209 xi.451 

3213 ix. 322, n.; xiii. 409, n, 

3215 XX. 246, 247, 248 

3216 xi. 130 

3220 viii. 226, n,; xi. 451 

3224 xxii. 69, 70 

3228. . .xi. 229; xiii. 60; xxii. 462, 
n„ 463; xxiv. 285, 286; xxix. 293 

(subd. i) XXX. 309 

(subd. 4) xii. 339, 343 

3228, 3229 xix 174, «. 

3229 xxiv. 375, ft, 

3229, 3230 xi. 229; xiii. 60 

3231 xi. 115 

3232. ..xviii. 458, xix. 174, 175, »; 

xxxi. 85 

3234 xix, 175, «.; xxiv. 331, n. 

3236 xi. 150; xxvi. 43 

3236, 3239 »«• '74. «. 

3236-3251 xix. 354 

3239 xi. 217, n, ; XX. 56 if. 



Section 

3240 xiii. 371, 373; xvi. 223, 

xxvi. 40, 43; xxvii. 146, 147; 

xviii. 461 
3243 xviii. 227 

3245 . .xviii. 56, n. ; xxiv. 285, 290, 
297, «.. 298, n., 299, If., 304. If. 

3246. ..XV. 453, 457; xvi. 218, 219, 

224 

3251 xxvi. 43 

(subd. i) xxi. i8ip If. 

.... (subd. 3) . xxii. 464; xxxi. 479 
(subds. 3, 4) xviii. 459 

3252 xiv. 498 

3252, 3253* xxi. 359, If. 

3253. . .xi. 230; xiii. 201, 203; xiv. 
496, 497; xvii. 90; XX. 404; xxiii. 

277; xxviii. 120 

3254 xiii. 201, 203 

3256 viii. 148, If. ; xvi. 221 ; 

xviii. 242, 464, ».; xx. 186, if 

xxix. 145 

3258 xvii. 94, 99 

3262, 3264 xxix. 461 

3265 xvii. 95, 98 

3267 viii. 148, If. 

3268.. viii. 228, If.; xiii. 182; xix. 

394, 395; XX. 291 
3268, 3269. .xxi. 94; xxii. 446, 447 

3266 (subd. 3) xxi. 94 

3271 xiii. 182, If,; xxviii. 240; 

xxxi. 484 

3272 XX. 291 

3273* 3276 xxiii. 63 

3277 xiii. 183. If. 

3287 XX. 59 

3296 viii. 149; xxviii. 134; 

xxix. 145 

3299 XXX. 75. If. 

3307 (subd. 2) xix. 383, 385 

33" XX. 188, If. 

33^8 XX. 402 

3328 X. 459 

3333 xxvi. 42 

3333t 3334 xii. 157; xx. 152, if. 
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Section 

3334 Mvi. 40, 42, 43 

3338 xi. 422 

3339 mi. 434 

3342 xxxi. 314, 320 

3343 ^n^i". 267 

(subd. i) xxii. 45 

(subd. 2) XXX. 36 

(subd. 9). . .xxiv. 304, n.\ xxx. 

86, n. 

(subd. 11) xxi 322» n, 

(subd. 15) ix. 144 

(subd. 18). . .xii. 205, n„ 221 ; 

xxviii. 429, 432 

3347 viii. 377, n.\ xii. 58, «.; 

xiv. 503, n,\ xix. 189; xxi. 

363. 367; xxii. 65. 



Section 

(subds. I, 3, 4) . . .viii. 228, n. 

(subd. 4) XX. 293. 297; 

xxii. 62, n. 

(subd. 6) xix. 423, n,; 

xxii. 62, n,\ xxviii. 132; xxx. 

407. n. 
3347» 3352 xxvii. 469 

3349 ^ 323. «• 

3352 X. 323, n.\ xiii. 417 

3355. . .viii. 172, «., 402; xiii. 419; 

XX. 246 
3356. . .viii. 172, n., 402; xiii. 417 

3357. ^t seq xxvii. 141 

3372 xxvii. 141 

3390, et seq xxv. 355 

4116 xxvi, 43 
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Section 

C. I, tit. 2, 5 XX. 246 

4 xii. 196, n, 

8 xiii. 186, If. 

39 (subd. 14) X. 261, n. 

41 X. 261, n. 

56 X. 293, 295; xiii. 56 

57 X. 295, 296 

58 X. 293. 295 

64 xii. 196, n. 

117 (subd. 3) xxv. 402 

145 X. 445 

147 xii. 172, 177 

149 xi. 122 

175 xxi. 26, n, 

176-178 xxi. 27, n. 

187 xxi. 27, n. 

188-200. xii. 172, 177 

i88-22ii , X. 445 

198. xii. 174 

221 X. 443 

257 xviii. 97 



Section 

289 xxx. 212 

344 X. 192, 194 

347 X. 195; xi. 92 

354. 355 xiii. 199 

356 X. 307 

362 xxi. 449 

369, 371 xvi. 128, 130 

375 xxi. 418, 443, 447 

376 (subd. 2) xxi. 438 

377. 378 xxii. 447 

385 xxi. 417, 434. 436, 454. «• 

386 xxi. 454, n. 

395 xii. 178 

421 xxiv. 432 

444.445 xiii. 55 

454 xxi. 300, u. 

455 xxi. 418, 439 

(subd. 2) xxi. 447 

455-461 xxxi. 420, 421 

463 X. 261, n.; xxiv. 445 

I465 xxi. 448; xxiv. 437, 445 
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Section [Section 

465 (subd. 5) X. 310 749 

(subd. 7) z. 262, n. 

515 "• 298, 303 

517 xxi. 448 

527.. 

528.. 



XX. 298, 302, 303 

778 xii. 72 

778-781 X. 442, 443 

782, 784 X. 44+ 

xii. 179, 187, n, ; zxxi. 234*848 xx. 245, 248 

X. 300 849-853 XX. 248 



542. . .xxL 419, 433, 435, 436, 449 861-863 XX. 248 

636-662 xiii. 197, 200881 XX. 248 

639 xiii. 199882 XX. 245, 246 

643, 644 xiii. 199 887 xiii. 190, 194 

658 xiii. 198892 X. 210; xxi. 297 



(subd. 2) xxi. 299» n. 

658-662 xxi. 299, n, 

659 xxi. 299, If. 

659, 661 xiii. 198, 199 



899 xiii. 473 

901 xiii. 476 

962 X. 195, 215, 298 

963 X, 195, 448 
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Section 

8 viii. 379 

II iii. 42 ; vii. 376 

33 iii. 488; xviii. 438, n. 

46,47 viii. 379 

53»54. vi. 435 

53» 54. 65 xix. 188 

58 viii. 379 

64 ix. 317 

66-90 viii. 194, H. 

69 t. 84; V. 115; xiv. 104, n. 

73 X. 318, 319 

73-11 1 viii. 194, n. 

75 xvi. 408 

90 iv. 129 

91, subd. 6 xvii. 420 

97 xiv. 19 ; xvii. 420 

loi X. 323, «. 

XII . .i. 155; V. 103; vii. 8; xii. 473, 

477 
113 V. 103 

"3» 114 xviii. 436, n. 

"4 X. 30 

115 vii. 402 



Section 

16 xvii. 101 

18 i. 161 

20 V. 278, n. 

21 ii. 330; xxii. 282, fi., 283 

22 i. 161; ii. 331 

24 XXV. 380, ft. 

26 viii. 246; xi. 234 

27 viii. 195, «. 

28 xviii. 200, 201 p n. 

29 XX, 227, «. 

30 xviii. 201, «. 

32 viii. 261, n.; xix. 297, ». 

35 viii. 195, «.; xi. 104; 

xix. 410, II. 

36 XX. 151, «,; 152, «. 

(subd. i) XX. 222» n. 

38, 139 ii. 204 

39 xviii. 354 

40 viii. 195, n, 

42 X. 476 

44 (subd. 5) i. 266 

48 i. 266; iv. 118 

49 i. 84, 476; iv. 117; v. no 



io8 



ANALYTICAL INDEX TO 



Code of Procedure {Continued.) 



Section 

149, 150 iv. 217 

150 V. 115; xiv. 104, «. 

158 i. 268, 288; x,477 

160 xxi. 468 

167. .V. 115; XX. 225, ».;xxiv. 107 

168 i. 84 

172 i. 238, 476; ii. 330; XX. 8; 

xviii. 201, n. 

173 vii. 181, n. 

1 74 ii. 208 

177 vii. 181, n. 

178 viii. 429 

179 ii. 362; iii. 83, «., 84, 89; 

xxii. 76 

185 V. 284 

206-209 iii. 85 

207 iii. 85, 91 

209 iii. 85 

209-2 II V. 284 

211 iii. 91 ; vi. 284 

227 i. 292 

236 iii. 7 

244 (subds. 3, 4) vi. 310 

246 ii. 204 

254 xviii. 422 

256 XX. 183, /«., 184 

264 ii. 299 

266 V. 76, n. 

267 i. 303; iii. 96, n. 

267, 268 xxiii. 284, n,, 285, n, 

267, 272 xxvii. 41 5 

268 i. I75;xxi. 361, «. 

272 iii. 96, #1. 

275 xiv. 105, «. 

277 iii. 91 

282 iii. 149 

283 ii. 207; XV. 432 

284 ii. 207; ix. 320 

287 XX. 1 50, n. 

288 xviii. 455; xxii. 76 

289 XX. 152, n. 



Section 

290 xviii. 435, n. 

292 i. 311; ii. 362; XX. 152, n. 

294 ii. 442 

295 M. 433» « 

299 ii. 360 

304 vi.435 

306 iL 128 

308 ii. 36, «.; vi. 135 

309 i. 193 ; ii. 324 ; 

iii. 36, n,\ vi. 140 

3" 1-469 

315 i. 298; iii. 52»i».; vii. 399 

316 vii. 399, 402 

317.... ii. 107; iii. 95, 98, 112; V. 

357; XV. 453; xvi. 209, 213 

318 iii. 39 

330 xxviii. 179 

335 "i-55 

348 iii. 55 

353 X. 223 

385 xvii. 104 

388 i* 352; iii. 130; XX. 215, K. 

389 1.482 

390 »• 350*482; ii. 132 

391 »• 327* 35o» 355. 366, 482; 

ii. 129, 135, 152 
398 iii. 292 

399 ii. 8, «., 17. «. 

401 (subd. 4) XX. 154, n, 

4i4(subd. 3) ix. 318 

427 xviii. 434, 436, «.. 442, n.\ 

xxvii. 31, 32 

430 xix. 342 

432 xi. 68 

444 vii. 201 

468 v.284 

469 i. 268; V. 258 

470 i.483 

471 iii. 41 ; V. 284 

472 V. 284 
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COLLEGES. 

What a legal meeting of tr stees ; professor may be 
trustee ; abolition of office to remove incumbent ; remedy 
of professor illegally removed, is by mandamus, x. 122. 

COLONIAL LAW. 

Of New York as to marriage ; publication of banns ; 
license, xvii. 439. 

Note on colonial law. xvii. 459. 

October 30, 17 10; Feb. 16, 1771 ; proof of deeds, xxviii. 
168, 170. 

COMMISSIONER OF DEEDS. 

Does not lose his power to administer an oath in a par- 
ticular case, because a like power is in that case conferred 
on another officer, ix. 77. 

COMMISSIONERS. 

Powers of statute commissioners as to hearing and 
trial, iii. 401. 

COMMISSIONERS OF CHARITIES AND CORREC- 
TION. 

Actions on bonds or undertakings of disorderly persons, 
etc. XX. 245. 

COMMISSIONERS OF PUBLIC WORKS. 

Duty to remove street obstruction ; mandamus, xx. 

387. 

Removal of storm-door by ; injunction to restrain, xx. 

398. 

When mandamus to, to compel removal of street ob- 
struction will not lie. xx. 393. 
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COMMITMENT. 

For contempt in not paying alimony ; improper inser- 
tion of costs, viii. 175. 

For contempt ; form ; duration of imprisonment, xviii 

216. 

Of child, to custody of society, i. i. 

— to House of Refuge as a vagrant, i, 4, n. 

To House of Refuge ; final character of. xiii. 189. 

To insane asylum, iii. 207. 

COMMON SCHOOLS. 

Power of boards to take by will. iv. 320. 

Colored children ; exclusion from schools for white. 

xi. 187. 

Power of trustee to remove teacher without cause, 
xvii. 401. 

COMPENSATION. 

For street taken for railroad, iii. 306, 347, 372, 401, 
467 ; iv. 15 ; X. 245 ; xi. 236 ; rev'g iii. 478. 

Impairment of franchise when not entitling to. iii. 

347, 372- 

Actual compensation for taking private property for 

public use, when not a condition precedent, iii. 306. 

For land taken for public use as state reservation ; 
amount appropriated by legislature, when deemed ade- 
quate, xvi. 395. 

To owner of premises abutting on street for injury by 
operation of elevated railroad therein, xix. 247. 

Use of street for elevated railroad ; right of public 
corporation as abutting owner, xix. 261. 

Right of horse railroads to cross tracks of steam rail- 
road, xxii. 427. 

Right to payment for buildings taken in street opening. 
xxix. 361. 

Upon condemnation of corporate franchise, xxx. 36. 

See Constitutional Law ; Eminent Domain. 
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COMPOSITION. 
In bankruptcy, its effect ; mistake, i. 412, 415. 

See Bankruptcy. 

COMPROMISE. 

Extent of release of one partner after dissolution, 
xsiii. 190. 

CONFESSION OF JUDGMENT. 

Merger of cause of action ; right to arrest, viii. 221. 

By one joint debtor not a bar to action against others ; 
rule extends to offer of judgment, xx. 321. 

At or about time of assignment for creditors, assign- 
ment not invalidated, preferences created thereby, within 
L. 1887, c. 507, to abate, xxii. 307. 

Fraudulently confessed ; attaching creditors may re- 
strain disposition of proceeds of. xxii. 346, 352, n. 

Grounds for action to vacate ; obtaining extension of 
time to answer in plaintiff's suit. xxvi. 129. 

See Judgment. 

CONFLICT OP LAWS. 

Distinction between cases arising on the validity of 
contracts and those arising on their interpretation, vi. 76. 

Situs o f credits and choses in action ; validity of as- 
signment thereof, x. 346. 

Foreign insolvent assignment, x. 346. 

Conflict between federal system of bankruptcy and 
State insolvent laws . v. 357. 

Statute of frauds ; sale of land in another state ; per- 
sonal property, xiii. 210. 

As to marriage, i. 140 ; vii. 98. 

As to consanguinity, viii. 363. 

As to promissory note ; usury, ii. 300 ; vii. 65 ; viii. 390. 

When law of State where interest was reserved and 
taken is to govern validity of note. vi. 76. 
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Conflict of Laws (Continued), 

Right of recovery for death caused by negligence on 
high seas. vii. 84. 

Interpretation of statute of limitations, xvii. 397. 

Personal property of decedent ; lex domicilii ; rights of 
widow of non-resident decedent in personal property 
within this State ; when court will refuse to remit assets to 
jurisdiction of domicile, xix. 113. 

Usury; place of contract or place of performance. 
xix. 305. 

General assignment, when passes debt as against foreign 
attachment, xix. 399. 

Note on situs of debts, xix. 403. 

Provision of will as to personal property governed by 
law of domicile, xxv. 166. 

Law governing bona fides of transfer of warehouse re- 
ceipt issued in this State, xxvii. 281, 

Note on where cause of action is deemed to arise, 
xxviii. 435. 

Statute of frauds of another State, xxx. 450. 

CONFUSION AND ACCESSION. 

Drawing on lithographic stone, xxxi. 373. 
Pledge by brokers of stocks of several customers, iv. 
178. 

CONGRESS. 

Power over bridges, v. 383. 

Power of legislation. (Indictment for contributions for 
political purposes.) xi. i. 

CONSANGUINITY. 

Rendering marriage illegal ; nephew and aunt. viiL 

363. 

CONSIDERATION. 

When must pass at time of deed. xx. 263. 
At time of mortgage, xx. 265. 

See Contracts. 
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CONSIGNOR AND CONSIGNEE. 

Right to direct as to elevator to receive delivery, viii. 
66. 

CONSOLIDATION OF ACTIONS. 

In different courts, xii. 58. 

Actions to foreclose mortgages, vi. 69. 

Actions for partition, xi. 367. 

Triable in different counties ; change of place of trial 
before motion to consolidate, xviii. 204. 

Of actions ; removal from district court of N. Y. City 
to Common Pleas to consolidate, xxii. 62. 

Removal for purpose of consolidation ; time of accrual 
of actions, xxviii. 130. 

Mechanic's lien cases, xxx. 127. 

Effect of consolidation on costs, xxx. 131. 

CONSPIRACY. 

Competency of evidence to show. vii. 334. 
Sufficiency of indictment for. xx. 368. 

CONSTITUTIONAL LAW. 
Under United States Constitution. 

Power to regelate commerce ; inter-State express busi- 
ness ; Sunday law. xii. 436. 

Civil rights ; separate colored schools, xi. 187. 

Power of Congress over bridges, v. 383. 

Act of Congress giving lessee of Indian lands right to 
renewal, xv. 382. 

Faith and credit due judgment of sister State, xxvii. 
112. 

Regulation of commerce ; taxation of inter-State car- 
riers, xxix. 85. 

Freedom of speech ; right to publish biographical 
matter, xxx. 372. 

Freedom of speech ; right to erect statue of deceased 
person, xxx. 376. 

Physical examination before trial, xxxi, 356. 
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Constitutional Law {Continued). 

Under State Constitution. 

General power of legislature ; delegation of power of 
legislature to commissioners, iii, 401. 

Power to delegate to commissioners determination of 
route of railroad ; to grant special charters, iii. 434. 

Power to ratify invalid acts of commissioners in issuing 
town bonds, iv. 43. 

Public property may be taken without compensation, 
ix. 181. 

Elections ; disfranchising electors ; rejection of return 
by canvassers, xii. 77. 

Covenant providing that fee remain in the grantor 
under performance of certain conditions, not deemed to 
violate constitutional prohibition against feudal tenures, 
etc. xxiv. 459. 

Crimes and punishments ; right to have counsel, vi. 

474. 

Right of interview between prisoner and counsel be- 
fore indictment, xiii. 186. 

< 

Trial by Jury; commitment of children to custody of 
society, without intervention of jury. i. i . 

There is a constitutional right to a trial by jury in an 
action for nuisance, although equitable relief is asked 
xxvi. 423, 

Trial by jury ; right of legislature to control money., 
xxvii. 463, 478. 

Trial by jury ; right of legislature to modify statutes, 
xxvii. 456. 

Right to trial by jury, xxviii. i. 

Taking private property for public use. iv. 15. 

Elevated railroad a public use. iii. 467. 

As to compensation for private property ; use of street 
for elevated railroad, xi. 236 ; rev'g iii. 478. 

Rights of abutting owners to compensation for laying 
railroad tracks in the street, iii. 401. 

Erecting telegraph poles in street without compensa- 
tion, xi. 440. 

Statute requiring vacating of injunction on giving un- 
dertaking. XV. 52. 
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Right of appeal ; compensation for property taken for 
public use. xvi. 395. 

Right of abutting owner to compensation for use of 
street for elevated railroad, xix. 247. 

Taking private property without compensation, xxix. 
361. 

Corporate franchise as property; compensation, xxx. 
36. 

Private property ; tax sales, xxx. loo. 

Officers ; increasing official compensation, xii. 64. 

Tax laws ; power of legislature to tax one person more 
and in diflEerent manner from all others, vi. 238. 

As to equality of taxation ; statute taxing certain cor- 
porations, xi. 40. 

Local bill ; title ; subject; L, 1880, c. 377. xiii. 410. 

Title of private or local bill. iv. 43. 

Unconstitutionality of part of local law not indicated in 
the title, iii. 306. 

Local bill ; when subject sufficiently indicated in title ; 
whole act not invalid by insertion of provision not essential 
to operation of act. xvi. 282, 

special or local legislation. Effect of amendments of 
1874, in restraining amendment of corporate charter by a 
private or local bill. iii. 401. 

Amendments in restraint of special or local legislation 
construed, iii. 434. 

Distinction between general, local and private acts. iii. 
401. 

Corporations ; exclusive privileges to companies for- 
bidden. X. 180. 

What is not within the constitutional provision as to 
granting right to lay down railroad tracks or an exclusive 
privilege, ix. 181, 

Railroad charters ; amendment of existing charter ; 
changing name. xi. 298. 

When legislative grant of franchise, no deprivation of 
vested rights ; competing franchise, when not entitling to 
compensation, iii. 372. 

Power of legislature to waive forfeiture of unused cor- 
porate rights, iii. 347. 
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Constitutional Law {Continued), 

Construction of amendment forbidding counties, towns, 
etc., from owning stock of corporations, v. 383. 

L. 1875, c. 79, giving religious corporations power to 
maintain denominational character. (Action to enjoin 
mal-administration of church property by trustees.) xiv. 

356. 

Acts applying previous acts; effect of new provisions 
in amendments of 1874, as to legislation, i. 157. 

Judiciary ; jurisdiction of superior city courts, iii. 478 ; 
rev'd in xi. 236. 

Power of surrogate's court to naturalize, vii. 391. 

Jurisdiction of courts ; right of city court to remove 
action from supreme court under special statute, xxx. 127. 

Person found secreted in jury room allowed to depart 
by judge ; such action not deemed a judicial determina- 
tion, xxiv. 430. 

Art. 6, §12, of the Constitution preserves to the Superior 
Court of N. Y. City the jurisdiction that existed under 
Code Procedure, §427. xxvii. 31. 

Elective franchise. Right of student at seminary of 
learning to acquire residence there for purpose of voting. 
xxix. 187. 

Civil service. Legislative acts providing for a prefer- 
ence of war veterans in appointment under civil service, 
not violative of either State or United States constitut- 
ions, xxii. 137. 

Amendments ; construction and effect of constitutional 
amendments in general, iii. 434. 

For citations of State and United States Constitution, 
see Table following; 

CONSTITUTION OF THE STATE OF NEW YORK. 

§ 41 [1777] [i R. S. (7 ed.) 45] V. 74, «. 

Article i, § i [1846] xxii. 213. 

§ 2 [1846] V. 74, «; xii. 387, n, 388, n; xiii. 198. 

§ 6 iii. 449; ix. 199; xiii. 186; xvi. 398; xviii. 97. 

§ 7 xvi. 395. 

§ 8 X. 176. 

§§ 12-15 xxiv. 459, «, 462* 
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§ 17 [1846] XXX. 454. 

§ 18 iii. 453- 

Article 3, § 10 xii. 82. 

§ 16 iii. 406 ; iv. 43, 47 ; xvi. 290. 

§ 17 i. 158 ; !"• 308, 328, 340, 362. 

§ 18 i. 158 ; iii. 308, 328, 340, 362, 408, 419, 453, 477 ; ix. 

202 ; x. 247 ; XXV. 378, «, 379, n, 
§20 i. 158. 

§ 24 xii. 65, 73. 

Article 6, § i [1822] xxv. 378, «. 

§ 6 XXX. 1 29. 

§ 8 [1846] xiii. 168 ; xxv. 379, «. 

§ 10 xxv. 379, «. 

§ 12 xxvii. 31. 

§ 12 [i R. S. (6 ed.) 95] V. 73, «. 

§ 13 [i R. S. ( 6 ed.) 95] X. 166. 

Article 7, § 2 [1821] [i R. 8. (7 ed.) 56] v. 74, «. 

§ 13 [1821] XXX. 454. 

§ 14, as amended [1874] xvi. 448, 451. 

Article 8, § i iii. 414, 421, 453 ; iv. 310, n,; vi. 278. 

§§ 1-3 xix. 365, n. 

§ 2 vi. 291. 

§ 3 iii. 478, 487; iv. 310, «. 

§4 iii. 453- 

§ II [i R. S. (6ed.) 102] V. 383. 

Article 11, § i xii. 77, 83. 

Article 12, § i xxii. 137, 140. 

Article 15, x. 198. 

Article 35, [1777] xxx. 454. 

CONSTITUTION OP THE UNITED STATES. 

Article i, § 8, subd. 3 xii. 437, 444. 

3, § 2 ii. 304. 

4, § 2 vi. 51, n. 

14, § I ix. 199. 

Amendment, Article i xx, 462. 

14th Amendment, §1 xxii. 138, 143. 
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CONTEMPT. 

Power of surrogate to punish for ; history thereof. viL 
38o. 

Action not the remedy for. • ii. 29. 

Process with misnomer not enforced, i. 309. 

Under Code Civ. Pro. § 14, subd. 3. iii. 61. 

In supplementary proceedings, iv. 231. 

In refusing to answer, or answering falsely, on exam- 
ination under attachment, iii. 6. 

Of executor or administrator for non-payment of 
money, vii. 390. 

In non-payment of costs in divorce, iv. 298. 

When failure to pay costs in matrimonial action may 
be punished, xxiii. 219. 

In non-payment of alimony, viii. 174. 

Attachment not to issue against assignee for creditors 
for non-payment, vii. 395. 

Punished by striking out answer, viii. 436. 

What counsel fees and attorney's fees may be allowed, 
iv. 72. 

Criminal ; resisting order of arrest, viii. 40. 

Perjury in answer in City Court of New York. xvii. 
62, 107. 

Failure to appear before referee under subpoena ; ad- 
vice of counsel ; punishment, xix. i. 

Failure to produce corporate books ; examination be- 
fore trial, xxi. 291. 

Failure to comply with direction to account, is a. xxi. 
321. 

Failure of officers of corporation to comply with order 
to produce books, when not excused, xxii. 1 14. 

Allowance of counsel fee by way of indemnity in con- 
tempt proceedings cannot be sustained, xxii. 114. 

Partner's agreement to take tack real property con- 
tributed by him, at a fixed price ; effect of destruction by 
fire, xxiii. 343. 

Note on the transfer of fire risks under a contract to 
purchase, xxiii. 343. 

Conditional promise to pay for services by directors of 
corporation, xxiii. 382. 
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When acts deemed to amount to a contempt committed 
in the immediate presence of the court, xxiv. 430. 

Acts of newspaper reporter in secreting himself in 
juryroom, and taking notes of the deliberations therein, 
deemed to be a criminal contempt committed in the pres- 
ence of the court, xxiv. 430. 

Disobedience to order to restore money withdrawn 
under judgment, xxx. 31. 

Proceedings against delinquent purchaser at judicial 
sale. xxx. 278. 

Reference to ascertain facts, when proper, xx. 170. 

Warrant of attachment not based on final order adjudg- 
ing the contempt insufficient, xxv. 89. 

Commitment after hearing ; error not reviewed on 
habeas corpus^ but remedy is by appeal ; form of commit- 
ment ; when duration of imprisonment need not be speci- 
fied, xviii. 216. 

CONTRACTORS. 

Liability to servant of persons using dangerous struct- 
ure, xi. 322. 

See Master and Servant and Negligence. 

CONTRACTS. 

WItat constitute. Certainty ; mutuality ; optional pur- 
chase of land. xi. 93. 

To pay reward advertised, ii. 53. 

How far judgment is a contract, xx. 218. 

Original contract not wholly superseded by subsequent, 
xxvi. 263. 

Note on settling an estate by contract, xxxi. 92. 

Assent. When not incomplete or inchoate ; terms, 
xii. 19. 

Note on mutuality of signature, particularly in trans- 
actions within the statute of frauds, xxix. 228. 

Note on delivery of instrument with condition against 
eflEect. xxix. 369. 

Consideration. Surrender of equitable defense, xiii. 
210. 

Unexecuted gift. xv. 465. 
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Contracts (Continued). 

Consideration furnished by third person, xv. 483, 

Note on actions by strangers to the consideration, zv. 
468. 

Interpretation, Implied stipulations, viii. 300. 

Contracts abridging powers of a corporation, how con- 
strued, ix. 181. 

Effect of recitals, viii. 403. 

Caveat emptor applies to real property, vi. 356. 

When joint and when several, ix. 385. 

Joint ; to sell real estate, xv. 312. 

Conditions ; effect of clause calling for architect's cer- 
tificate of completion of work. iii. 42 ; viii. 28. 

Surrender of existing right does not prevent future re- 
acquirement thereof, ix. 181. 

Contract by surety to pay costs of action, ix. 385, 

As to foreclosure of securities deposited in trusts, x. 

364. 

Contract by railroads pursuant to statute providing 

for extinguishment of right to use steam on city street. 

ix. 181. 

To assume payment of interest on mortgage upon 
premises contracted for, does not require acceptance of 
deed assuming payment of mortgage, ix. 365. 

Sale of real property ; removal of fixtures, xiii. 75. 

Of sale ; stipulation as to term of shipment ; substitu- 
tion of telegram omitting stipulation, xi. 452. 

For sale of gold. i. 87, 93. 

For renewal of under-lease, ix. 411. 

For advertising in subscription books ; proof of per- 
formance, viii. 403. 

By purchaser of stock to share profits of re-sale with 
seller ; compelling sale. viii. 300. 

To make will, may render will irrevocable, xiii. 16. 

Extra work under building contract ; right to materials 
of old building ; in case of building contract, vi. 356. 

Stipulation by savings bank as to payments made to 
persons producing pass-book. ix. 146. 

Interpretation ; use of the word " reserve ;" particular 
contract deemed indefinite in failing to provide conditions 
of renewal of contract, xxiv. 393^ 



VOLS. I.-XXXI. OF ABBOTT'S NEW CASES. 121 

Interpretation, contract of surety ; bond for fidelity 
of bank clerk ; liability for default as teller, xxv. 357. 

Building contract ; assumption of liability for injuries 
to third persons, xxx. 158. 

Construction of agreement between stockholders of 
corporation not to sell their stock, xxx. 381. 

Building agreement ; provision for percentage to con- 
tractor construed, xxxi. 297. 

Note on construction of tax clauses in leases, xxix. 161. 

Note on continuing contjracts with notes for install- 
ments, xxx. 15. 

Note on reading several contracts together, xxxi. 129. 

Note on contracts for farming on shares, xxxi. 219. 

Validity. Contract by which one telegraph company 
sells its privileges to another and takes the latter's stock 
in payment, ix. 223. 

See Note on Ultra Vires, iv. 56. 

Credit mobilier contract of horse railroad company, ii. 
283. 

With assignee for benefit of creditors, before accept- 
ance, as to his fees. x. 452. 

Between husband and wife for separation, vii. 256. 

Between joint owners of house giving one tenant lien, 
vii. 324 ; rev'd in 83 N, Y. 552. 

To pay riparian owner of navigable stream for consent 
to continuously moor rafts, not enforceable, ii. 211. 

See note on illegality as a defense, xiii. 388. 

Of corporation, when ultra vires^ and how far enforced ; 
restraint of trade ; presumption of legality of contract 
limiting production of commodity, xvi. 372, 

Of corporation, when voidable ; directors controlled by 
the other party to the contract ; terms of recission for 
fraud, where restoration impossible, xviii. 381. 

Subscription to stock of corporation ; validity ; secret 
advantage to subscriber, xix. 214. 

Ante-nuptial agreement ; burden of proving fairness 
on husband ; recital of consideration, xviii. 151. 

Validity of agreement to purchase indefinite quantity. 
xxix. 496. 

— as affected by morality. Contract to marry between 
nephew and aunt. viii. 363, 



122 ANALYTICAL INDEX TO 

Contracts {Continued). 

— as affected by public policy. Statutes furnish the best 
evidence of the public policy of a State, ix. 223. 

By railroad, to use particular kind of propelling power, 
ix. 181. 

By stockholders not to defend suit against corporation ; 
illegality; parties not in pari delicto, xiii. 328,11. 

To prosecute claim for share of recovery ; right of 
plaintiff to substitute attorneys upon death of contractor ; 
lien ; right of personal representatives of contractor to 
collect judgment, x. 465. 

Illegality ; soliciting legislation ; entirety of agreement 
to solicit aid of executive officers and members of the 
legislature, xx. 333. 

To surrender public office to another upon latter's re- 
quest ; illegality thereof as sustaining indictment for con- 
spiracy. XX. 368. 

Illegality ; restraint of trade ; combination of corpora- 
tions to prevent competition and control prices, xxii. 164. 

Contracts with matrimonial agencies void as against 
public policy, xxvi. 250. 

Money paid by patrons may be recovered back, xxvi, 
250. 

Agreement to leave property by will ; when not en- 
forcible ; public policy, xxix. 19. 

Contract to leave property upon death to adopted 
child, xxix. 36. 

Note on contracts to make or refrain from making 
testamentary disposition, xxix. 28. 

Validity of contract relating to administration of 
justice, xxix. 66. 

— as affected by statute. Illegality ; violation of revenue 
laws ; defense, how pleaded, xiii. 393. 

Gambling debt valid at common law ; statute. xiiL 

384. 

Contract of employment to ascertain facts to aid em- 
ployer in "book-making" on races, xi. 340. n. 

Purchase and sale of stocks ; wagering contract, xiv. 

474. 

Note ou Wagering Contracts; intention of parties; 
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statutes against gaming ; evidence ; broker's rights and 
liabilities, xiv, 480. 

Contract by physician to send patients to particular 
druggist, xi. 478. 

Legality ; wagering contracts ; purchase and sale of 
stock on margin ; liability for money paid broker for cus- 
tomer, xvi. 303. 

Effect of statute as to gaming ; prize offered by racing 
association, xxvii. 294. 

— by statute of frauds. Agreement to marry, x. 281. 

When void, and when remedy only affected, xiii. 210. 

Sale of lands ; modification by parol ; part perform- 
ance, xiii. 2iOy 340. 

As to interest in lands in another State ; parol evi- 
dence of consideration, xiii. 210. 

When void in part, under statute, yet valid in part ; 
rule in equity, xiii. 210. 

When parol contract for sale of land cannot be disaf- 
firmed by contractee. vi. 147. 

Statute of frauds ; part performance, xxix. 36. 

Statute of frauds ; pleading, xxx. 419, 429, 434, 443, 

450- 

Note on pleading statute of frauds, xxx. 429. 

Parol, regulating descent of lands, xxxi. 86. 

Perfortnance, Contract to sing ; specific performance, 
xiii. 144. 

For building ; delay in performance, how excused ; de- 
fault of owner in completing prior work. xi. 415. 

Of manufacturer to consign goods ; what constitutes a 
breach, xv. 61. 

Agreement to complete work to satisfaction of party, 
xviii. 45. 

Note on stipulations to satisfy, xviii. 48. 

Rights of holder of theatre ticket ; remedy for refusal 
to admit ; right to transfer ticket, xix. 301. 

Action for price against conditional vendee upon refusal 
to accept, xxi. 181. 

Contract for personal services enforced by iniunction. 
xxiv. 393. 

Contract for personal services enforced by enjoining 
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Contracts (Continued). 

breach of a negative promise ; what contracts so enforce- 
able ; reservation of right to employ for succeeding season 
deemed to impose no definite obligation, xxiv. 419. 

To sing ; injunction against singing for another ; re- 
fusal for employer's breach of contract to advertise singer. 
XXV. 334. 

Compelling act to enable performance ; delay ; dam- 
ages. XXV. 307. 

Note on compelling performance of indefinite obliga- 
tion. XXV. 321. 

In an action for breach of contract for agency of a 
proprietary article, preventing agent's success, profits lost 
by withdrawal from former occupation recoverable, xxvi. 
262. 

Enforcement of a by-law of associated press that no 
member shall receive news from a rival agency cannot be 
enjoined by a rival agency, xxvii. 28. 

Recovery for part performance ; right to recover in- 
stallment upon breach by other party, xxviii. 142. 

Place of performance, xxviii. 430. 

Note on pleading and proving performance of condi- 
tions precedent in insurance cases, xxviii. 449. 

Action for breach, xvii. 88. 

Rescission of contract for sale of land by parol, xiii. 340. 

Contract of partnership, voidable by infant, ix. i. 

Restoration of consideration, or offer to return, xiv. 
103, 226, 229. 

Abandonment without new agreement, i. 39. 

Rescission for fraud, of contract of deposit in national 
bank. xiv. 409. 

Note on rescission of contracts, xiv. 301. 

By public proposals yOi municipal officers under act of 
legislature ; altering specifications, v. i, 51. 

Syndicate agreements ; rescission for fraud ; false rep- 
resentations ; concealment of facts ; acquiescence ; dis- 
covery of fraud ; rescission of contract partly executory. 
xvi. 320. 

Reformation of policy of life insurance upon ground of 
mistake ; when mistake deemed mutual, xviii. 325 . 
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When rights of subscribers to stock several and not 
joint, right to rescind, xxv. 173. 

Right to rescind for breach ; necessity of restoration, 
xxviii. 150. 

Restoration on rescission, xxix. 210. 

Rescission ; right of party to terminate and effect 
thereof, xxx. i. 

Termination of contract of employment for no definite 
period, xxx. 300. 

Note on rescission or breach of a partly performed 
contract, xxviii. 145. 

Note on Municipal Contracts ; necessity of inviting pro- 
posals ; power to change plan or work ; ratification or es- 
toppel. V. 41. 

CONVERSION. 

Liability of auctioneer for selling goods mortgaged. 
ix. 403. 

Complaint alleging, when sustainable as stating an 
action for breach of contract, xvi. 464. 

When complaint deemed to state cause of action for 
conversion ; receipt of money in fiduciary capacity, xvi. 

474. 

What proof sustains action, by consignor against sheriff 

who attaches proceeds ; title of plaintiff to specific moneys 

need not be shown, xvi. 477. 

Action for ; pleading ; execution, xvi. 474. 

Action for, of outlawed note. xxi. 266. 

Evidence admissible under denial of value ; pleading 
partial defense, xxi. 266. 

Of moneys by a fiduciary ; execution against the per- 
son without prior arrest ; judgment by default entered 
without application, xxii. 73, 73, n. 

Refusal to deliver ; evidence of inability to comply 
with demand ; employe's refusal ; storekeeper of railroad 
company, xxvi. 144. 

Lessee of only a right to quarry cannot maintain an 
action for the conversion of stone quarried by a trespasser. 
xxvi. 194. 

Evidence of demand, xxvii. 86. 
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Conversion {Continued). 

Evidence as to value, xxvii. 86. 

By warehousemen refusing^ delivery except upon pay- 
ment of charge in contravention of warehouse receipt, 
xxvii. 281. 

Pledgor's action against repledgee for sale without no- 
tice ; election of remedies, xxx. 192. 

Demand on defendant before suit. ii. 352. 

Reduction of damages by payment by third party, xiv. 

333. 

Instructions to jury. i. 264. 

CORONERS. 

Power of supervisors to provide clerk to. xii. 64. 

Examination of prisoner arrested upon coroner's war- 
rant ; filing of inquisition, x. 442. 

Examination of accused in murder case ; sworn state- 
ment ; corroboration, xii. 172. 

CORPORATIONS. 

Who are. Distinguished from voluntary associations, 
iv. 300. 

Partnership as resulting from attempt to incorporate. 
iv. 444. 

Proof of incorporation de facto, iv 319. 

Note on the decision in the Sugar Trust case, and the 
question for what purposes a corporation is to be deemed 
a person distinct from its members, xxv. 21. 

What are private, xvi. 307. 

Creation by statutory recognition ; election of corpo- 
rate officers ; how title of such officers can be questioned, 
xxvii. 253. 

Injunction against imitation of corporate name. xxi. 

95. 

Enjoining use of name. xxi. 97, 99, 104, 115. 

Infringement of corporate name ; words " Employers' 
liability," descriptive ; L. 1887, c. 211, forbidding use of ex- 
isting corporate title, not applicable to foreign corpora- 
tions, xxiv. 368. 
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Note on foreign corporations doing business here. 
xxix. 98. 

Voluntary unincorporated association refusing admis- 
sion to membership of one hostile to it ; compliance with 
by-laws ; when not a question for the court, xxi. 459. 

Acts of stockholders constituting corporate acts. xxii. 
164. 

Consolidation ; what powers survive, xxi. 119. 

Consolidation ; proceedings ; right of stockholder to in- 
junction, xxix. 102. 

Tax payable on consolidation, xxix. 233. 

Assignment of patent by officers of corporation after 
consolidation, xxi. 119. 

Charters. Power of legislature to grant special char- 
ters, iii. 434. 

Charter restrictions on property or income, iv. 319. 

Amendment of charter ; change of name ; insolvency. 
xi. 298. 

When franchise is exclusive ; competing grant, iii. 

347. 

Conflicting franchises, x. 107. 

Exclusive privileges to, forbidden, x. 180. 

Forfeiture of franchise by, when not taken advantage 
of collaterally, iii. 401. 

When legislature may condone forfeiture of franchise, 
iii. 3®6, 

Organizing, Filing certificate of incorporation ; what 
statement it should contain, vi. 258. 

Agreement to organize ; subscription to stock to be 
issued to another for property ; secret agreement ; trust ; 
partnership (stockholder's action for account, &c.). xiii. 
460. 

Consolidation of railroads and increase of stock ; and 
issue of bonds, xii. 230. 

Succession by reorganization, iv. 224. 

Railroad reorganization after mortgage sale ; limita- 
tion of time to exchange stock ; notice ; evidence, xi. 

Reorganization of sugar trust ; title of trustees to prop- 
erty ; title to stock ; transfer on books ; protection of 
certificate holders ; appointment of receiver, xxv. 438. 
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Corporations {ContiJiued) 

Stock, Locality of stock, and power to attach stock of 
foreign corporation in action against stockholder, xii. 
202. 

Stock reached in creditor's action, x. 88. 

Note on locality of a corporatioyi : foreign corporations ; 
limitations ; attachment ; suits ; acquisition of property, 
&c. xii. 226. 

Duty of directors in disposing of capital stock, ix. 419. 

Receiving payment for stock in material and labor, 
ii. 283. 

Issue of stock at less than par value ; creation and 
issuing of capital stock to be divided among existing 
stockholders ; illegal ; right of director to receive his 
share of surplus earnings in money instead of in additional 
stock, ix. 430. 

Note on liability for illegal or exaggerated stock : 
aside from statute ; statutory liability ; corporation hold- 
ing its own stock ; overissue ; representations in pros- 
pectus ; acquiescent director ; secret profits ; liability of 
promoters ; waiver ; stockholder's right as affected by 
time of purchase or complicity of seller, xiv. 441. 

Transfer of stock ; transferee subject to illegality in 
issue ; full-paid stock, xiv. 419, 435, «. 

Dividends, from what to be made ; nature of share of 
capital stock ; right of shareholder to earnings, ix. 419. 

Reduction of stock ; rights of holders, iv. 61. 

Reduction and increase of stock of trust companies, 
and moneyed corporations ; powers and duties of superin- 
tendent of bank department. L. 1878, p. 342, c. 274. iv. 
61. 

Increasing capital stock and dividing increased stock 
among the stockholders, ix. 419. 

Capital stock ; dividing capital among stockholders ; 
what is not ; issuing stock to represent surplus earnings ; 
inflation of stock ; distinction between capital stock and 
stock certificates ; property received in payment of capi- 
tal stock ; public policy, ix. 437. 

Subscription to stock ; secret advantage to subscriber; 
option of resale at purchase price, xix. 214. 
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Illegality of subscription to stock in another corpora- 
tion ; remedy, xix. 427. 

Subscription to corporate stock ; several rights of par- 
ties ; rescission upon diversion of purchase money, xxv. 

Corporation holding stock of another company ; acquir- 
ing latter's property ; right of other stockholders, xxxi. 
29. 

Discovery and inspection of corporate stock-book. xx. 

193- 

Mandamus to exhibit transfer book of foreign corpora- 
tion. XX. 195. 

Mandamus to compel exhibition of stock-book to stock- 
holders ; motive of relator immaterial, xx. 172. 

Mandamus to exhibit stock-book to stockholder ; proof 
of ownership of stock, xxv. 350. 

Right of directors to adopt new stock-book ; requisites 
of notice of directors' meeting, xxx. 381. 

Transfer of stock on the books ; gift without delivery, 
xvii. I. 

Common deposit of stock by stockholders with proxies ; 
revocation ; right of stockholder to object to vote on 
stock deposited by others ; injunction, xix. 437. 

Proxy trust ; revocation ; pooling stock to give control 
to another corporation, illegal ; remedy ; injunction at 
suit of wrongdoer ; locus penit entice, xix. 454, «., 457, ;/., 459. 

Trustees of stock usurping corporate franchise ; quo 
warranto, xix. 459, n. 

Construction of an agreement between corporations for 
the control of all their stock by an independent board ; 
effect of such agreement ; relation between independent 
board and the directors is a strict contract relation, xxii. 
164. 

Stock transferred to an independent board by directors 
of corporationsunder agreement that former shall control, 
is mere lifeless stock ; directors not qualified by a retrans- 
fer merely of the stock for the purpose of qualifying. 
xxii. 164. 

Note on stock trusts for the] control of corporations. 
xix. 448. 
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Corporations (Continued) 

Corporate powers. An understanding between stock- 
holders will not limit corporate powers, ix. 223. 

Distinction between regulation of powers and grant of 
franchise, iii, 434. 

Presumption as to corporate power, ix. 437. 

Contract abridging corporate powers, how construed, 
ix. 181. 

Lease ; termination by insolvency ; default in payment 
of rent and taxes, xiv. 152, ;«. 

Capacity to take by will ; incorporation after testator's 
death, xv. 288. 

Power of foreign, to hold real estate here. x. 96. 

Right of eminent domain in franchise ; impairment of 
franchise, when not entitling to compensation, iii, 372. 

Public and private ; exercise of right of eminent do- 
main ; compensation . xi. 440. 

Validity of bequest ; vesting before passage of statute 
invalidating, xvi. 262. 

What contracts ultra vires ; partnership with individu- 
als ; contract sustained so far as executed, though illegal, 
xvi. 372. 

Contracts when voidable ; directors representing the 
other party to the contract ; protection of bona fide pur- 
chasers ; invalidity when available as a defense ; terms o£ 
rescission for fraud ; restoration of consideration ; donees 
of stock not liable as subscribers, xviii. 381. 

Validity of lease between railroad companies, xix. 193. 

Telephone companies ; duty to allow use of instru- 
ment ; mandamus ; reasonable regulations restricting use 
of telephone in other business ; transmission of messages 
for competitor, xix. 466. 

Right of railroad company owning abutting premises 
to compensation for use of street for elevated railroad, 
xix. 261. 

Original franchise not forfeited by a violation of an 
additional franchise, xxvi. 407 

Action by Attorney-General to annul an additional 
franchise, leaving the original to remain, xxvi. 408. 

Right to compensation for franchises in condemnation 
proceedings, xxx. 36. 
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Combination to avoid rivalry ; dissolution for suspen- 
sion of business, xix 427. 

Power of, to combine ; rule restricting power ; combi- 
nation, when a ground of forfeiture of franchise, xxii. 
164. 

Privileges and franchises abused by combination of 
corporations, xxii. 164. 

Combination of corporations to control prices and pre- 
vent competition, when in restraint of trade and ground 
of forfeiture of franchise, xxii. 164. 

Combination, receiver enforcing contracts of member, 
xxiii. 298. 

Illegal combination of corporations under a trust agree- 
ment ; right of receiver to maintain action on contract of 
such illegal combination, xxiv. 96. 

Corporate liabilities. Liability of bank for wrongful con- 
version of pledge by officer, vi. 388. 

Evidence of corporate act ; bond and mortgage duly 
executed but not properly acknowledged for record; es- 
toppel against denying authority of officers, iv. 51. 

Ultra vires ; contract between telegraph companies to 
pool profits, ix. 214. 

Ultra vires acts incapable of ratification, ix. 430. 

Note on Ultra Vires, iv. 56. 

Horse-railroad ; piling up snow in street when clearing 
track, i. 63. 

Relief against directors' act in breach of trust ; repudi- 
ation of their acts. xiv. 103, 209, 212. 

Sufficiency of complaint of corporate creditor to reach 
assets, xix. 343. 

Validity of judgment against insolvent corporation by 
confession ; application of statute to judgment obtained 
in an action, xix. 340. 

When bound by adjudication of referee on a claim 
against it. xxi. 136. 

Action for libel against ; verification of answer ; priv- 
ilege, xxi. 211. 

Stockholders. Accepting and holding certificate of 
stock subjects holder to liabilities of stockholder, ii. 283. 

Action against stockholders for corporation debt when 
maintainable before judgment against corporation, iv. 40. 
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Corporations {Continued). 

Where judgment must be obtained against foreign man- 
ufacturing company whose stockholders are personally 
liable, in order to authorize a resort to them. ix. 277. 

Right of action by stockholders of insolvent corpora- 
tion who have been obliged to contribute to its debts, 
against negligent directors, ix. 280. 

Duty of stockholders to creditors ; intervening in suits 
against corporation, xiii. 328, n. 

Note on the pow*^r of the court over its process, x. 361. 

Personal liability of corporators and stockholders for 
impaired capital ; for non-payment of stock, vi. 258. 

Stockholder's right to see transfer-book, and list of 
stockholders ; demand, xiv. 326. 

Right of stockholder to inspect transfer-book ; what 
constitutes the transfer-book ; mandamus to allow inspec- 
tion; reference, xix. i. 

Stockholders' rights ; protection in equity against 
illegal acts of directors ; injunction, xix. 193. 

Stockholder's right to vote at stockholders' meeting in 
matter of personal interest ; protection of minority stock- 
holders against oppressive action of majority ; company's 
purchase from stockholder ; value of property ; how ascer- 
tained ; buying property with bonds, xxv. 410. 

Note on adverse rights of majority of stock, xxv. 427. 

Right of stockholder in business trust to compel trans- 
fer of record, xxix. 120. 

Effect of agreement between stockholders not to sell 
stock. XXX. 381. 

Liability of stockholder, xxxi. 27. 

Officers and trustees. Colleges ; election and removal 
of officers ; legal meeting of trustees, x. 122. 

Form of proxy to vote ; authority conferred, xiii. 210. 

Action against by people, for removal of officers and 
for a receiver; fraud and mismanagement, ix. 153. 

Implied power of president, xiii. 473. 

Power of directors to modify contract ; long lease of 
railroad, xiv. 103, 231-9, 251. 

Mining company ; directors ; liability ; profits on sale 
of stock, xiv. 419, 435, ^-^ 437> «• 
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Common directors of two corporations ; disability to 
contract ; ratification by shareholders, xiv. 103, 272-294. 

Injunction against diversion, issued at suit of minority 
of trustees, x. i. 

What constitutes official mismanagement ; allowing 
president to occupy positions in which his interests are in 
conflict with that of company, ix. 166. 

Personal liability of officers, ii. 347. 

Directors liable for transactions in their own interest, 
ii. 283. 

Concealment by trustees of purchase price of lands ; 
liability, x. 400. 

Action against trustees for mismanagement, equitable; 
statute of limitations, xx. 428. 

Officers of, must show by common law proof their ina- 
bility to produce books under order, xxii. 114. 

Presumption that officers kept books will be indulged, 
where it was misdemeanor to fail to keep books, xxii. 114. 

Director's liability for waste of funds ; re-insurance of 
risks of life insurance company ; ratification of policy 
holder ; illegal consolidation, xxvi. 25. 

Liability of officer of business corporation for debt of 
company by reason of false report ; eflfect of judgment 
against the corporation, xxvii. 444. 

Action against directors for breach of trust ; parties, 
xxviii. 317. 

Building corporations ; liability of trustees for debts. 
XXX. 119. 

Election of officers ; receipt of illegal votes, xxx. 381. 

Proceedings to set aside corporate election ; controll- 
ing canvass ; notice of application for new election, xxvii. 
422. 

Enjoining dissenting members of voluntary association 
from incorporating ; effect of voting after time for closing 
polls as affecting election of corporate officers ; construc- 
tion of by-law. xxiii. 199. 

Summary proceedings to establish election of officers. 
xxx. 381. 

Actions affecting corporations. Not to be sued after re- 
ceiver appointed, iv. 40. 

Jurisdiction of city court of Brooklyn, i. 393. 
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Action by stockholders against trustees in control^ 
without previous request to sue. x. 400. 

When judgment may be entered in action against, in 
marine court ; service of order for trial of action on 
promissory note. xii. 278, 280. 

Temporary injunction against, when granted without 
notice, xiv. 328. 

Set-off in case of insolvency, iv. 215. 

Creditor's suit against company and stockholders indi- 
vidually liable and other creditors, xx. 114. 

Forfeiture of franchise may be based upon acts of 
members, xxii. 164. 

Right of member of corporation to bring an action to 
annul a fine and for restoration of privileges, before ex- 
hausting the remedies within the corporation, xxiv. 150. 

Injunction against enforcing judgment against insol- 
vent ; officer's attempt to secure preference, xxv. 348. 

Note on the devolution of the property of a dissolved 
corporation, xxi. 127. 

Dissolution. When appointment of a receiver, in an 
action by a director against the corporation, will not pre- 
vent the bringing of an action by the people, and the ap- 
pointment of another receiver therein, ix. 153, 166. 

When collusive judgment dissolving corporation will 
Ve vacated on stockholder's motion ; when intervening 
stockholder may defend the action, x. 358. 

Who may apply for sequestration ; power of court of 
equity to dissolve ; facts insufficient to sustain decree 
dissolving corporation ; insolvency ; suspension of busi- 
ness, ix. 205. 

When director unfit person to be receiver although the 
suit was instituted for his benefit, ix. 166. 

Power of foreign liquidators to sue. ix. 289. 

Lien of stockholders on dividend in hand of receiver, 
iv. 221. 

Note on Corporate Litigation : rights of creditors, stock- 
holders, directors to proceed against corporation ; action 
by judgment creditor for accounting and to avoid trans- 
fers ; for suspension or removal from office ; for dissolu* 
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tion ; voluntary dissolution ; for forfeiture of charter ; to 
restrain usurpation, ix. 162. 

When deemed insolvent ; dissolution, xvii. 115. 

Action to dissolve, xvii. 115. 

Court has no power to dissolve upon petition of all 
stockholders and creditors ; proper remedy for voluntary 
dissolution is under the statute, xxii. 227. 

Renunciation of powers ; ground for forfeiture ; neces- 
sary facts to sustain action to dissolve corporation ; com- 
bination of separate corporations through medium of a 
trust ; what is corporate action, xxv. i. 

Order dissolving corporation upon consent of all par- 
ties, when it will be vacated, xxii. 227. 

Effect of dissolution ; property belongs to stockholders 
and creditors, xxi. 119. 

Note on forfeiture and survival of franchises, xxii. 210. 

Voluntary dissolution ; jurisdiction ; title of receiver 
and right to custody of corporate property ; direction of 
court over such custody, xxvii. 303. 

Statutes relating to voluntary dissolution ; to what 
corporations applicable, xxii. 231. 

Property of voluntarily dissolved corporation, when it 
may be distributed according to a plan approved by the 
members, xxii. 231. 

Receivers, Appointing receiver of stock and directing 
him to vote at corporate election, xxv. 274. 

Receivership, when appointment does not work a dis- 
solution, xxi. 136. 

Receivers ; liability of estate to indemnify for expense 
of litigation against receiver, may be determined on mo- 
tion, xix. 348. 

Title of temporary receiver of insolvent ; powers and 
duties ; foreclosure of corporate mortgage ; title of per- 
manent receiver ; rights of corporate creditors ; suits ; 
notice to creditors of appointment ; powers and duties of 
common law receiver, xix. 340. 

Effect of application by insolvent corporation for ap- 
pointment of receiver ; title and powers of receiver, 
xxviiL 332. 

Actions by or against receiver, xix. 348. 

When corporation may be made a party although re- 
ceiver has been appointed, xxi. 136. 
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COSTS. 

Prosecuting as a poor person. Leave, when granted, 
iv. 13. 

Non-resident cannot sue in forma pauperis, x. 80, 82. 

Attorney's lien in actions brought in forma pauperis. 
X. 394, «. 

Who entitled to, in action which might have been 
brought in justice's court xiii. 60. 

What successful party entitled to, where cause removed 
to U. S. court, xiii. 54. 

Leave to sue in forma pauperis^ when should be denied ; 
attorney's agreement to advance expenses, xviii. 464. 

Leave to sue in forma pauperis in federal courts granted 
to non-resident, xix. 394. 

Leave to sue as poor person, when refused ; hearing. 
xxix. 338. 

Suing as poor person, xxxi. 144, 483. 

To plaintiffs of course. Where several causes of action, 
andplaintifiE successful as to some only. ix. 415. 

In city court ; recovery of less than $50, where justice's 
court no jurisdiction of subject matter, vi. 434. 

Recovery of nominal damages in action for death 
carries costs, xxix. 291. 

To defendants appearing separately, xi. 228. 

When separate bills to defendants appearing by same 
attorney allowed, xxiv. 372. 

Note on costs to several defendants, xxiv. 374. 

Title to real property involved ; recovery of nominal 
damages only ; costs to defendant xxii. 462. 

Indiscretion of court, xxxi. 7, 21. 

In discretion of court ; against poor person, xxxi. 44. 

Right to costs in abutter's action against elevated 
railroad ; when claim of title to real property involved. 
XXX. 306. 

Stay for non-payment of motion costs, xxxi. 481. 

Stay of proceedings until payment of on a motion ; not 
applicable to defensive pleadings, xx. 292. 

Stay of proceedings for non-payment of costs of former 
action ; whether same cause ; discretion of court to re- 
fuse, xviii. 466. 



VOLS. I.-XXXI. OF ABBOTT'S NEW CASES. 137 
Extra allowance^ when granted on discontinuance, i. 

14, 133. 193, 245 ; vi. 135- 

Allowances in action to construe will. iv. 323. 

Allowances in case of successive trials, iv. i. 

Basis for extra allowance. (Ejectment), xii. 19. 

Basis of computation in action for negligence causing 
death, xiv. 496. 

Computed on value of property, not on amount of 
damages, ii. 323. 

Limit of amount. (Action for partition.) xiii. 200. 

In cases of hardship ; aggregate amount, xi. 228. 

Allowance, when discretionary ; foreclosure, xii. 338. 

In foreclosure of mechanics' lien, in discretion of court 
ii. 119. 

When purchaser of land not chargeable with, in action 
to compel him to take title, x. 42. 

When complaint to enforce covenant against nuisance 
may be dismissed without costs, x. 235. 

Extra allowance how computed by clerk ; interest on 
recovery ; disbursements ; fees of referee and stenogra- 
pher ; stipulation ; effect, xvii. 88. 

Extra allowance ; computing value of trade-mark in 
action for infringement ; what sufficient evidence of value, 
xxiii. 271. 

Abutter's action against railroad for interference with 
easement ; discretion of court in granting an additional 
allowance, xxiv. 156. 

On the withdrawal of a counterclaim before reply, 
plaintiff is not entitled to an allowance based upon the 
counterclaim, xxvi. 369. 

Second extra allowance may be made after new trial 
in ejectment, xxix. 300. 

Additional allowance, xxx. 281. 

Amount Argument of demurrer is trial, i. 193, 245. 

One bill of costs only, where one appears in person 
and also by attorney as guardian, xii. 360. 

Several actions for one cause ; action for wrongs ; 
effect of one recovery, xi. 115. 

Of demurrer, xxxi. 84. 

Upon trial of demurrer to counterclaim ; amount, xviii. 

457. 



' 
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Costs {Continued). 

Amount allowed in N. Y. City court upon demurrer to 
one of several defenses in answer, xix. 173. 

When only one issue exists, precluding defendant from 
obtaining costs ; two causes of action, xxii. 69. 

Proceedings after opening inquest not a new trial al- 
lowing costs, xxii. 464. 

Paid on opening default, not taxable on recovery after 
triaL xvii. 92. 

Payment of, as a condition to amendment ; right to 
tax same if successful, xxiv. 214. 

Trial fee taxable for each trial. , xvii. 87. 

Inquest is a trial ; taxing trial fee. xxii 464. 

Term fees. xxxi. 478. 

Term fees in court of appeals ; damages for delay. 
xxxi. 479. 

OflEer of judgment by one defendant, xvii. 103. 

Right to, where offer of judgment was'made. xx. 402. 

UponmoHon; several suits, xvii. 208 

Granted on granting inspection after refusal, xx. 210. 

Disbursements ; right to tax with costs, viii. 148. 

Copy of stenographer's minutes of former trial, taxable, 
ii. 91. 

Witness* fees where daily calendar is published, i. 468. 

Taxation ; clerk must follow order, xiii. 371. 

Certificate of judge to procure taxation, ix, 415. 

Of motion for new trial on judge's minutes, without 
case. V. 142. 

Defendant charged with costs of motioa to compel 
plaintiff to receive answer in lieu of demurrer, i. 476. 

Receiving, on discontinuance, no bar to pending mo- 
tion for allowance, i. 193, 245. 

Non-payment stays proceedings, i. 208; iii. 50 ; vi. i. 
13 ; XV. 488. 

Of motion, set off against costs on final judgment, xi* 
114. 

Fees of referee in two actions tried together, xxviii. 

133. 

Right to tax stenographer's fees. xxix. 144, 

Disbursements ; stenographer's fees. xxxi. 482. 

On appeal ; amount, xv. 240. 
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On appeal in case of stipulation to abide event, ii. 47. 

Not allowed on appeal where reversal is on account of 
events occurring after commencement of action, x. 235. 

What recoverable when judgment modified " with costs 
to the appellant." xii. 338. 

Reversal of judgment with costs " to abide event ;'* 
costs against successful party on new trial recovering 
nominal damages only. iv. i, 4. 

To abide event ; costs of appeal to general term. xi. 
217. 

Note on allowance of costs to abide event, xi. 217. 
Appeal not stayed for non-payment, ii. 325. 

Not affected by tardy offer of judgment, ii. 90. 

Of appeal from order made in supplementary proceed- 
ings ; amount, xviii. 461. 

Upon separate appeals from judgment and order deny- 
ing new trial, xviii. 459. 

Granting of costs and extra allowance in lower court 
after return of remittitur from court of appeals, xxiv. 160. 

Various classes of parties and proceedings. Attorney's 
claim in State court protected against assignee in bank- 
ruptcy, i. 421. 

In divorce, how collected ; contempt, iv. 298. 

Against executors, iii. 92 ; xv. 472. 

In action against administrator ; payment ; counsel 
fees. XV. 194. 

Allowed when claim against testator's estate unreason- 
ably resisted, ii. 105. 

Otherwise, not allowed, ii. 107. 

— where brought in lieu of reference; unreasonable 
resistance of claim ; unfounded counterclaim, xv. 452. 

On reference of disputed claim against estate ; taxation, 
how reviewed, xiii. 371. 

— and reduction of amount; when disbursements re- 
coverable, xi. 116. 

Payable by whom, in foreclosure of mechanic's lien, 
viii. 423. 

Liability of guardian ad litem, vi. 353. 

— enforced by attachment ; demand, vii. 399. 

In mandamus ; when refused to successful respondent. 
XV. 447. 
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Against receiver of corporation ; reference of claim on 
life policy, xi. 145. 

Allowed out of fund to depositary in receiver's action 
to recover deposit ; extra allowance, xi. 150. 

Costs of reference ; disbursements, viii. 148. 

What are allowed to be set off on giving judgment ab- 
solute, viii. 148. 

When granting of new trial cannot be conditioned on 
payment, ii. 102. 

Waiver of right to appeal by acceptance of costs, not 
revocable, viii. 393. 

Supplementary proceedings ; contempt ; services of 
attorney, iv. 72. 

Fees of counsel on accounting of assignee, x. 284. 

To proponent of will ; to contestant against proponent 
personally, xvii. 328. 

Upon reference of claim against decedent ; unreasona- 
ble resistance by executor ; disbursements, when recov- 
erable, xvi. 208. 

Disputed claim against an estate, tried as an action ; 
costs to " abide the event ;" payment of costs as a condi- 
tion to amendment of answer, xxiv. 59. 

In action against administrator, not recoverable unless 
claim duly presented, although payment unreasonably re- 
sisted, knowledge of publication of notice to present. 
xviii. 462. 

Costs against an executor determined by evidence at 
the trial, and not by affidavit, xxvi. 364. 

Facts showing executor's liability for costs may be 
properly pleaded, xxvi. 364, 

Motion for costs against an executor on ex parte affi- 
davit ought not to be granted where executor's liability is 
not shown at the trial, xxvi. 364. 

When allowable against administrator ; necessity of 
presenting notice of claim, xxvii. 149. 

In consolidated action, xxx. 131. 

Surrogate's court. Allowances, when grantable, and to 
whom. iii. 36. 

Not allowed executor on accounting, when he appears 
in person, though himself an attorney, ix. 313. 
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Amount of allowance on accounting in surrogate's 
court at instance of creditor of estate, iv. 166. 

Executor's final accounting ; several attorneys ; allow- 
ance to special and general guardian ; limit of amount, 
iv. 173. 

Power of surrogate, xvii. 339. 

To guardian ad litem who contests probate ; limit of 
amount ; taxable disbursements, xviii. 242. 

In surrogate's court ; allowance to unsuccessful con- 
testants ; special guardian's costs, xxiii. 376. 

In special proceedings ; certiorari ; rate ; trial fee. v. 

144. 

In certiorari proceedings to review assessment of per- 
sonal tax. xviii. 246. 

What allowable in special proceedings ; costs of ap- 
peal, xxvii. 144. 

In special proceeding, xxxi. 480. 

In special proceeding ; when allowable in federal 
courts in condemnation proceedings ; extra allowance, 
xxvii. 141. 

Amount ; special proceeding to compel payment of 
personal taxes ; disbursements ; city chamberlain's fee. 
XXV i. 40. 

To creditor in supplementary proceedings where no 
examination is had. xix. 288. 

Collection. Failure to pay in matrimonial action, when 
punishable as a contempt, xxiii* 219. 

Plaintiff a judgment debtor for costs, right to apply 
for supersedeas on ground of neglect in issuing execution 
against his person, xxiii. 221. 



COUNTERCLAIM. 

Not recoverable against State, viii. 128. 

When not barred by limitation, though barred as inde- 
pendent cause of action, xv. 172. 

In action for divorce, xii. 169. 

To action on guaranty ; breach of oral contempora- 
neous agreement to insure, viii. T,2t^. 

On covenant in lease to sell. xi. 93. 
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Counterclaim (Continued). 

Breach of joint contract not available to one of two 
defendants answering separately, xv. 312. 

Plea of usury ; admitted by failure to reply, ii. 364. 

Debts must be mutual ; individual claim not set off 
against liability as executor, xvii. 273. 

Leave to sue on judgment, set up as. xviii. 151, n. 

Foreclosure by senior mortgagee made defendant in 
foreclosure of junior mortgage ; judgment between co- 
defendants, xviii. 368. 

Action by landlord to forfeit lease causing injury to 
tenant's business, when not a counterclaim to an action 
for rent ; counterclaiming tort not arising out of same 
transaction, xxiii. 267. 

In an action by one acting as trustee against the sure- 
ties on his co-trustee's bond, participation of plaintiff in 
the breach of trust not available as equitable set-off or 
counterclaim, xxvi. 274. 

A reply cannot be amended so as to set up a counter- 
claim, xxvi. 367, 

Defendant is entitled to have a counterclaim for equi- 
table relief tried at special term. xxvi. 372. 

Action upon an insurance policy will be stayed until 
the issues under a counterclaim for the reformation of the 
policy have been tried, xxvi. 372, 

Party not obliged to assert counterclaim, xxx. 293. 

COUNTIES. 

Liability ; contingent expenses ; publication of terms 
of court. XV. 447. 

Action by county against holders of bonds, part of 
which are valid and part invalid ; bill of peace ; guia 
timet ; interpleader ; municipal corporations ; over-issue 
of municipal obligations ; renewals ; amount of outstand- 
ing indebtedness ; how discharged ; evidence, xi. 461 . 

Employment of clerks and assistants to county officers, 
xii. 64. 

COUNTY CLERK. 

Omission of, to transcribe certificate of limited partner- 
ship into the records ; effect on partners, xxi. 27. 
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COUNTY COURT, 

Power as to correction of tax roll. i. 441. 

Has jurisdiction to direct a sale by referee on fore- 
closure of a mechanic's lien. ii. 114. 

Power to order taxes paid to be refunded by super- 
visors, xvi. 285. 

COUNTY JUDGE. 

Power to direct general assignee as to administration 
of trust, i. 406. 

COUNTY TREASURER. 

Right to withhold moneys collected for specific pur- 
pose. (Mandamus.) xii. 64. 

Duty and liability as to investments of money paid into 
court, viii. 92. 

Commissions upon moneys passing through his hands 
in legal proceedings, vii. 408. 

COURT. 

What is. vi. 474. 

Power to vacate its own orders, xii. 329. 

Control over its own process and proceedings, x. 358. 

Note on the power of the court over its process, x. 
361, 

Decisions in pari materia, iii. 467. 

General jurisdiction of local courts, v. 72. 

When justice may be changed pending cause, iii. 510. 

Power to order county treasurer to pay expense of pub- 
lishing terms of court, xv. 447. 

When order for delivery of securities to court proper, 
pending action to cancel, xi. 163. 

Of State, no jurisdiction in bankruptcy, i. 27. 

Effect of State court acts on federal courts, iv. 150. 

Removal of causes, i. 11, 25, 367. 

Equitable defenses not available in common law action 
in circuit court of United States, v. no. 

Commissioners of appraisement to acquire lands for 
State reservation at Niagara ; appeal, xvi. 395. 
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Court (Continued) 

Power of, to receive complaint in opposition to motion 
to vacate arrest, after submission of motion, xxi. 321. 

Power of, over previous orders, amending nunc pro tunc. 
xxii. 299. 

Power of, to compel security for costs is statutory 
only, xxiii. 62. 

When federal court may issue habeas corpus, xxiii. 69. 

Superior court of N. Y. City has jurisdiction of an 
action against a foreign corporation for a tort committed 
without the State where plaintiff is a resident of the State 
though not of the city, xxvii. 31. 

Right to issue writ on holiday, xxix. 172. 

Note on dies nonjuridicus, xxix. 179. 

For citations of Rules ob' Court, see Table post under 
Rules. 

COURT OF APPEALS. 

Power of court of appeals to revive and continue ac- 
tion in name of general assignee, after death of appellant, 
xxiv. 89. 

COURT-MARTIAL. 

No jurisdiction over acts done in a private vocation ; 
publication of charges against oflBcer ; certiorari to review 
proceedings, x. 169. 

Notice of hearing; issuing of warrant, xi. 230. 

COURTS OF COMMON PLEAS. 

Jurisdiction, iii. 478 ; rev'd in xi. 236. 

Local limits of superior city courts ; waiver of objec- 
tion, v. 72. 

Jurisdiction over marine court judgment after filing of 
transcript, ii. 210. 

Appeals from marine court ; rules applicable ; when 
dismissed, vii. 374. 

Jurisdiction ; action by non-residents against foreign 
corporation, xviii. 423. 

See also District Courts ; Appeal. 
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COURTS OF OYER AND TERMINER. 

Power of supreme court or county judge to adjourn 
without attendance ; power to preside, iv. 256. 

COURTS OF SESSIONS. 

Jurisdiction ; special sessions ; assault and battery, x. 

293. 

Change of justice pending cause, iii. 510. 

Removal of indictment to oyer and terminer, x. 192. 

When right of removal not impaired ; ex parte order of 
removal, x. 261. 

In N. Y.; new trial in capital case, when granted, xii. 
187. 

COVENANTS. 

By municipal corporation, subject to power of legisla- 
ture, vi. 330, «. 

In public grant iii. 478. 

Restricting use of realty ; when equity will not en- 
force ; nuisances, x. 235. 

For laying out streets by municipal corporation 
grantor ; not to build, xi. 236 . 

Against incumbrances, ii. 56. 

To keep open street, runs with land. xi. 236. 

In deed to maintain division fence runs with land ; its 
enforcement ; notice of. xiii. no. 

Note on covenants running with the land. xiii. 114. 

Warranty ; who may sue for breach ; heirs of remote 
grantee, xix. 123. 

In deed given under assumed name ; remedy, xix. 123. 

Against nuisances in deed of real property ; what con- 
stitutes a violation ; maintenance of hospital, xxi. 159. 

Covenant that fee remain in grantor until performance 
of certain conditions, not violating constitutional prohibi- 
tion against feudal tenures, xxi v. 459. 

Covenant in deed to cemetery, not to sell lots below 
certain price, and to account to grantor, valid, xxiv. 459. 

Running with the land ; against nuisances ; when not 
a condition subsequent, xxv. 346. 
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Covenants {Continued). 

Quiet enjoyment ; what constitutes breach ; measure 
of damages, xxviii. 309. 

Restricting building ; enforcement by prior grantee ; 
specific enforcement, xxx. 260. 



CREDITOR'S SUIT. 

Lies by assignee in bankruptcy or other trustee, before 
judgment, v. 184. 

Remedy in case of fraud of transferee, ii. 466. 

Creditor may reach the right of a patentee of inven- 
tion. X. 88. 

EfiEect of sale under tax assessment pending the action. 

i- 452. 

Not necessary to give right to impeach conveyance. 

viii. 50. 

By executor or administrator of creditor to cancel 
debtor's transfer of leasehold ; fraud and undue influence; 
right of transferee to deduction for incumbrance paid oflE 
by him ; fraudulent conveyance not avoided for benefit of 
next of kin ; disposition of surplus ; unknown creditors ; 
judgment ; parties, xvi. 47. 

Defense that plaintifiE's judgment was fraudulently re« 
covered, xvii, 210. 

Proper parties plaintiff and defendant ; action against 
stockholders of debtor corporation and other creditors 
who are suing it or who hold judgments against it. xx. 
114. 

To impeach a judgment suffered by corporation in 
contemplation of insolvency, active procurement by some 
officer must be shown, xxvi. 257. 

Right to maintain action to discover property exists 
notwithstanding remedy by supplementary proceedings, 
xxviii. 74. 

Creditors at large may maintain action, after assignee's 
refusal, to set aside alleged fraudulently confessed judg- 
ments, xxii. 312, 312, »., 315, 319. 

Creditor without judgment, when he may sue to set 
aside excessive preferences, xxiii. i. 
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To reach surplus trust fund, created by third person; 
injunction ; action to enforce judgment for alimony, i. 30. 

To reach surplus of trust fund ; what included in in- 
come protected by statute ; necessaries for support ; social 
courtesies ; payment of other creditors after action, xvi. i. 

Note on right of a creditor to reach a trust for the 
debtor's benefit, xvi. 20, n. 

To establish resulting trust ; real property, how 
reached ; lien lost. xvi. 43. 

Avoiding assignment and collateral judgments creat- 
ing excessive preference, xxx. 245. 

To set aside general assignment, xviii. 202. 

Assignment for benefit of creditors, xvii. 197. 

Assignment for benefit of creditors ; partnership, xvii. 
152, 162. 

To set aside general assignment by firm, not maintain- 
able by creditor of surviving partner, xvii. 152. 

Note on preferential assignments, xxx. 25S. 

Recovery back ; after assignment declared void, pref- 
erences paid under assignment, xxii. 342, n. 

Note on fraudulent preferences, xxii. 327. 

To settle assignee's account ; creditor allowed to pre- 
sent claim and contest account after time limited by 
order; terms, xix. 177. 

Action by attaching creditor, xxxi. 49. 

Attaching creditors may restrain disposition of pro- 
ceeds of fraudulently confessed judgments, xxii. 346, 

Note on creditor's stiit on attachment before judgment, 
xxiii. 9. 

Issue of execution ; irregularity in docketing judg- 
ment, i. 174. 

What sufficient return of execution to justify action ; 
ratification of fraudulent assignment for benefit of credi- 
tors ; proof of claim, xvi. 73. 

Return of execution unsatisfied, efiEect of on action to 
set aside assignment as fraudulent and reach assets, xxii. 

307. 

Direction in judgment that accounting be had ; extent 

thereof, xxix. 75. 
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Creditor's Suit (Continued). 

Note on instructions to jury in creditor's suit xxii. 

112. 

Stay of proceedings, xvii. 205. 

Pleading ; costs, xvii. 208. 

Judgments, xvii. 210. 

Trusts ; evidence, xvi. i. 

Election of remedies ; trusts ; judgment, xvi. 43. 

CRIMES. 

Meaning of word, in provisions of U. S. constitution as 
to extradition, vi. 43. 

Boycotting, xviii. 262. 

Conclusiveness of testimony of surveyor taken tinder 
stipulation, xxx. 71. 

CRIMINAL CONVERSATION 
See Husband and Wife. 

CRIMINAL LAW. 

Responsibility of the insane, iii. 187, 195, 200, 225. 

Intent presumed from act. xii. 187. 

Cruelty to children, viii. i. 

Adulteration of food, &c. xii. 197. 

Prosecution for embezzlement not barred by settlement 
as for debt. i. 246. 

Voluntary absence of prisoner from trial, x. 300. 

Nature and effect of not. pros, i. 193. 

Certiorari to review magistrate's conviction ; record of 
conviction, ix. 69. 

Notice of motion to remove indictment, x. 192. 

Punishment for attempted crime, x. 300. 

Appeal in criminal cases ; certificate for stay. x. 300. 

Note on the distinction between civil and criminal 
cases, xxiii. 115. 

Conspiracy to commit felony ; merger, xxxi. 176. 

Sufficiency of evidence, xxxi. 227. 
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DAMAGES. 

Liquidated ; what are, and tender of. xiii. 144. 
When competition is damnum absque injuria, iii. 372. 
Note on inquests and inquisition as to damages, xxix. 

432. 

Measure in actions on contract. Buyer's refusal to 
accept goods sold. xiii. 476 ; xiv. 323. 

In action for money paid on contract for sale of land 
upon vendor's refusal to perform ; agent's commissions, 
xiii. 358. 

Loss of prospective profits from breach of contract to 
consign goods, xv. 61. 

Action by co-tenants of realty for one tenant's breach 
of his contract to collect rents, pay taxes, and pay each 
his share, as agent for all. xvi. 464. 

Taking lands of riparian proprietors for public use ; 
evidence, xvi. 159. 

In action for breach of guaranty against loss, xviii. 
252. 

Action by transferee of warehouseman's receipt issued 
for property not actually stored ; proof of damage to 
plaintiff, xix. 131. 

Measure of, in action on irregular indorsement of 
promissory note. xxi. 151. 

Vendor's breach of contract to convey lands ; pur- 
chaser with knowledge that vendor had no title, but rely- 
ing on performance by another, xxiv. 86. 

Loss of profits by withdrawal from former occupation 
and necessary expenses, recoverable by agent for a pro- 
prietory article where principal wholly failed to furnish 
the goods as agreed, xxvi. 263. 

Damages for breach of contract recoverable although 
the amount is uncertain, xxvi. 263. 

Interest, by way of damages, may be allowed in excess of 
penalty from the date at which it is determined that there 
has been a breach of the bond. xxvi. 273. 

Measure for breach of covenant, xxviii. 309. 

Loss of profits to lessee, xxxi. 210. 

For discharge resulting from assignment by employer. 
xxxi. 342. 
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Damages {Continued), 

Note on damages for wrongful discharge, xxxi. 34S. 

Right to claim, lost by delay, xxv. 307. 

— in actions for wrongs. Conversion; damages reduced 
by payment of third person on account of the goods, xiv. 

Evidence ; pecuniary loss to parent of child. (Action 
for causing death,) xi. 72. 

For miscarriage of telegraph messages, vii. 151. 
Note on Measure of Damages in Telegraph Cases, vii. 

154. 

For failure to return execution, when even nominal 

not recoverable, xii. 316. 

For injury to adjoining lot by excavating, iv. 292. 

To abutting owner for obstruction of street ; measure. 
xii. 124. 

To abutting owner by erection of elevated railroad in 
highway, xii. 276. 

Special damage caused by structure of a railway along 
street, iii. 306. 

Action against directors for waste of funds ; extent of 
damage, how shown, xxvi. 25. 

Action for damages for expulsion from protective 
union ; loss naturally and proximately the result, recover- 
able, xxiv. 252. 

False imprisonment ; aggravation ; evidence to rebut. 
xix. 62. 

Injury to animal ; expense of medicine, etc. xviii. 256, 

Exemplary ; wife's action for enticing away husband, 
xvii. 221. 

In wife's action for enticing away husband; mitigation, 
xvii. 226. 

For personal injuries, xxxi. 56. 

Note on the distinction between physical and mental 
injury, xxx. 371. 

Physical injuries resulting from mental shock, xxx. 

362. 

Parent's action for injury to child ; future probable 
damages, xxi. i. 

Patient can only recover for injury attributable to mal- 
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practice and not for the aggravation caused by his own 
negligence, xxvii. 45. 

In action for death of infant of tender years, xxix. 
291. 

For encroachment of wall. xxx. 71. 

In abutter's action against elevated railroad, xxx. 319. 

To abutting owner from operation of elevated railroad 
in street ; offset of benefits ; increase in value of property, 
xxvi. 73. 

Operation of elevated railroad in street in front of plain- 
tiff's premises ; benefits ; advance in value of plaintiff's 
lots, xxvi. SS. 

Right to nominal damages in abutter's action against 
elevated railroad, xxx. 306. 

Change in character of neighborhood, not considered 
as element of damage ; withholding from jury of elements 
of noise and privacy, when not erroneous, xxiv. 74. 

Note on elements of damages by elevated railroads. 
xxvi. 84. 

Note on private rights in a public place, xxx. 310. 

Note on evidence of value of neighboring premises. 
xxxi. 273. 

Note on concurrent actions for the same wrong, xxi 7. 

DEATH. 

Action for negligence causing death, xvi. 137. 

Action for damages ; released by one. after obtaining 
letters, xxxi. 246. 

Death of party to action for personal injuries ; abate- 
ment after reversal of verdict, xxii. 281. 

Note on provisions for continuing partnership business 
after death, xxi. 70. 

DEBTOR AND CREDITOR. 

Remedies under bankrupt act and under State laws, 
contrasted, ii. 372, 379. 

Conflicting claims, a ground of interpleader, x. 147. 

Duty of debtor to seek for any corporation creditor, 
vi. 456. 
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Debtor and Creditor (Continued). 

Neglect of creditor, discharging grantee of mortgaged 
premises, ii. 422. 

Efifect of wrongful rehypothecation. vL 388. 

EflEect of neglect to collect collateral, ii. 444. 

Marshaling the assets of several owners, whose securi- 
ties have been wrongfully pledged, vi. 381. 

Situs of debt ; attachment, xix. 399. 

Note on situs of debt. xix. 403. 

Right of secured creditor to prove entire claim before 
assignee of insolvent debtor without first resorting to 
collateral, xxv. 63. 

Right of secured creditor to prove entire claim upon 
administration of estate of insolvent in court of equity, 
when security may be deemed for benefit of estate, xxv. 

78. 

DECEIT. 

Mere falsehood or deception does not give cause of ac- 
tion ; injury must be shown, ii. 222. 

Duty of buyer of property for corporation to disclose 
interest therein, xiii . 460. 

Action for, in addition to action on contract, iii. 92. 

DEDICATION. 

Of land for a highway ; map. ii. 386 (aff'd in 68 N. Y. 
629, without opinion). 

Of street to public use ; conveyance of lots designated 
on map as abutting on public street, xi. 236 ; see 267, n. 

By conveyance of lots with reference to park ; map by 
common grantor, xii. 124. 

Of street, when not presumed under deed of municipal 
corporation, iii. 306. 

Note on evidence of dedication, ii. 400. 

Of land for deposit of city sewerage ; intent, xv. 457. 

See note on obstructions of highways, xii. 152. 

DEEDS. 

What are, and formal requisites. When receipt for 
purchase-money of cemetery lot, treated as a deed. vii. 

T2T- 



121. 
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By referee in foreclosure, iv. 88. 

See note on certificates of acknowledgement, xiv. 452. 

Indenture is the deed of both parties ; general assign- 
ment, xviii. 330. 

Delivery to grantee's attorney to be recorded, xix. 
289. 

Evidence of loss of seal, and its effects, xx. 270 and 
note. 

Form of deed showing intent to have effect as mort- 
gage, xxviii. 276. 

Parties, By wife to husband, i. 81 . 

To husband and wife makes them tenants in common, 
and not tenants by the entirety, vii. 299 ; xii. 283. 

By fictitious person, inoperative, vii. 47 ; rev'd in Z^ 
N. Y. 265. 

Conveyance between husband and wife ; consideration. 
xxix. 3. 

Liability upon covenants in deed given under assumed 
name. xix. 123. 

Interpretation ; rules ; exceptions ; conditions ; incum- 
brances, ii. 56. 

Effect of granting right to flow land ; title to ice. v. 
172. 

Effect of agreement by grantor to accept re-convey- 
ance " at any time." v. 242. 

Recitals in internal revenue tax deed. i. 452. 

Description of premises ; practical location of bounda- 
ries, x. 42. 

Bounding on street, iii. 306. 

Bounding on unopened street ; dedication, ii. 386. 

Conveyance for use of railroad ; when fee passes ; con- 
dition subsequent, x. 107. 

When existing cause of action for damages does not 
pass. xii. 124. 

Condition subsequent in deed, may be an incumbrance. 

ii. 56- 

To church trustees ; condition subsequent ; covenants, 
when binding on grantee ; grantor cannot compel fulfill- 
ment, xiii. 91. 

Subject to incumbrances ; effect. (Action of eject- 
ment.) xi. 48. 
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Deeds {Continued), 

Distinction between exception and reservation, vi. 314. 

Reservation of damages sustained by reason of railroad 
crossing land, repugnant to grant, xv. 439. 

Implied reservation of easement ; right of way. (Ac- 
tion to abate obstruction in private way.) xi. 80. 

Description bounding on street. (Injunction.) xvii. 
279, 287, n. 

Description bordering on pond only runs to shore line. 
XXV. 276. 

Description ; bounding on highway ; what carries to 
center, xxviii. 183, 190. 

Action to reform description in sheriflf's deed. xxix. 

413- 

Reservation of burying ground reserves easement only. 

xxix. 467. 

Note on stipulations for restraint in the use of granted 
premises. Mere designation of use ; personal covenant ; 
covenant binding the land ; condition with forfeiture for 
breach, xiii. 105. 

Deed by municipal corporation with stipulation for 
street, iii. 306 ; xi. 236 ; rev'g iii. 478. 

Covenant as to use of streets, iii. 467. 

Covenant to allow wharfage to grantee of city lots. vi. 

Clause to maintain division fence construed as a cove- 
nant, xiii. no. 

When neither covenant against use as a cemetery, nor 
a general covenant against nuisances, an incumbrance, 
vii. 136. 

Note on covenants running with the land. xiii. 114. 

When grantee chargeable with notice of contents ; re- 
formation. V. 246. 

Subject to payment of mortgage, i. 97, loi, n. 

Acceptance subject to mortgage, precludes plea of 
usury by grantee, ii. 364. 

Validity. When void as made pending litigation, xii. 

473. 

Deed to a woman on oral promise to marry grantor, 

void. vii. 240. 
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Wife's action to cancel her voluntary conveyance ; 
fraud, xiv. 9, n. 

Action to cancel deed of trust creating voluntary settle- 
ment ; mistake of fact ; undue influence ; power of revo- 
cation, xiv. I. 

Note as to power of revocation of deed of trust ; inde- 
•^endent legal advice, xiv. 501. 

When invalid treated as executory contract, xx. 271, «. 

When avoided by adverse possession, xxviii. 135. 

When consideration must pass. xx. 263, 265. 

Distinction between good and valuable consideration. 
xxix. 314. 
Note on defect of consideration as affecting title, xxix. 

325- 

DEFAULT. 

In summary proceedings, i. 300. 

Power of court to relieve ; motion to change venue, 
xi. 233. 

Sufficiency of affidavits of merit to open, xviii. 358. 

Terms of opening ; permitting judgment on counter- 
claim to stand until determination of plaintiff's cause of 
action, xxv. 58. 

Effect of opening judgment as to a single joint debtor, 
xxviii. 356. 

DEFENSES. 

That plaintiff in tort is not real party in interest, i. 154. 

Equitable, not available in common law action in courts 
of the United States, v. no. 

Distinction between breach of oral condition as a bar, 
and counterclaim for breach of a collateral stipulation, 
viii. 336. 

Not available if facts not found by referee, and con- 
trary finding not excepted to. viii. 390. 

Action against corporation to remove its officer, brought 
by a director, when no bar to like action by the people. 
ix. 153, 166. 

Pendency of another action, ii. 461. (Action for fore- 
closure.) xi. 369. 

In foreclosure ; neglect of mortgagee to foreclose, ii. 
422. 
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Defenses (Continued) 

Violation of statute, xii. 473. 

Violation of statute as to firm names ; action for goods 
sold. xiii. 73. 

Note on illegality as a defense, xiii. 388. 

Usury ; application of bonus, ii. 368. 

Bribery of servant as defense to action for work done 
for his employer ; proof of injury necessary, xviii. 205. 

Evidence of, not pleaded, xx. 316. 

Of illegality ; effect of omission to plead, xx. 333. 

Partial ; how pleaded ; test on demurrer, xxi. 266. 

Adequate remedy at law. xxviii. 97. 

Note on set-off by defense or by action, xxix. 209. 

Foreign attachment, xxxi. 131. 

DEFINITIONS. 

" Children." xv. 107. 

"Claim." i. 268, 271. 

" Clerk." XXV. 357, 368, 376, n. 

" Continuous line," meaning of, in railroad consolida- 
tion act. xii. 230. 

" Crime." vi. 43. 

"Employee." i. 127. 

" Final judgment," within /labeas corpus act. i. i, 4. 

" Heirs" read, " next of kin." xii. 360, 

" Injury to person." xvi. 293. 

" Intruder." xvi. 84. 

" Labor," as used in an act imposing a liability on 
stockholders of a corporation, ix. 277. 

"Laborer." i. 127 ; xxv. 368, 376, «. 

"Legality" includes constitutionality, i, i. 

"Lunacy." ix. 141. 

" Monopoly." xxii. 164. 

" Muniments of title." xxiii. 229. 

" OflScer." xxv. 368, 376, n, 

" Perishable property." xxvi. 125. 

"Possession," (Forcible entry and detainer.) xvi. 89, ». 

" Salary." xxv. 368, 376, n, 

"Servant." i. 127 ; xxv. 368, 376, «. 

"Sidewalk,** ii. 230. 
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"Squatter." xvi. 84, 

"Teller." xxv. 357. 

*• Term " in lease, xxviii. 14, 20, «. 

" Wages." xxv. 368, 376, «. 

DEMAND. 

Unnecessary before attachment against guardian ad 
litem for costs, vii. 399. 

By attorney not sufficient before mandamus to inspect 
corporate stock-book. xx. 193. 

DEPOSIT. 

For special purpose ; title retained to deposit as se- 
curity for another, xviii. 310. 

Note on title to deposit as security, xviii. 323. 

Protection of depository in paying out deposited funds 
pursuant to order of court after service of summons in 
action affecting funds, xxii. 125. 

DEPOSITION. 

In general. Examination of accounting guardian by 
objector to enable him to frame objections, vii. 149. 

Of adverse claimant of rents and profits in case of se- 
questration, ii. 29. 

Taken within State^ conditionally. Examination before 
action to enable plaintiff to frame complaint for slander ; 
what affidavit must show. iii. 289. 

Examination of third person to enable plaintiff to frame 
complaint, xi. 419. 

Examination of defendant on interrogatories, vii. 138. 

Perpetuation of testimony before suit brought, v. 151. 

Examination of witness before trial ; service of order 
on party necessary ; order, when vacated, xviii. 241. 

Witness about to leave State ; sufficiency of affidavit 
on information and belief, xviii. 447. 

Examination de bene esse is not the commencement of 
the trial precluding a motion for a bill of particulars, xxii. 
286. 

Examination de bene esse ; doubt as to seriousness of 
witness' illness ; suspicion of counsel ; several actions 
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Deposition {Continued), 

against diflEerent defendants ; how orders to be entitled ; 

deposition to be used on new trial, xxiv. 39. 

Note on production of documents during examination 
of witness, xxvii. 371. 

Taken without State ; when not suppressed, because 
letters identified before commissioner are not annexed ; 
such letters are not exhibits, ix. 62. 

Note on depositions ; documents and papers annexed 
or referred to. ix. 65. 

Granting open commission is largely discretionary ; 
sufficient grounds, x. 324. 

Interrogatory in a commission although within Code 
Civ. Pro. § 829, when allowable, xxiii. 209. 

Not to issue to absent indicted party on his own 
motion, xxiii. 6^. 

Examination of Party before Trial, i. 481; ii. 129. 

Not allowed pending reference, i. 355. 

Nor to perpetuate testimony, iv. 248, n. 

Nor in action for libel, ii. 146. 

Nor if party insane, ii. 137. 

Cannot be ordered before service of summons, ii. 162. 

Of intended defendant before suit commenced ; not an 
** adverse party." v. 151. 

Officer of voluntary association sued may be examined 
as the " party." iv. 241. 

Substitute for bill of discovery ; when allowed ; neces- 
sity ; materiality of testimony ; what testimony admissi- 
ble, i. 332, n. 

Where object is to ascertain who to join by amendment 
as parties, i. 327. 

Where object is to ascertain names of witnesses ; affi- 
davit, iv. 236. 

What party must show, to entitle him to examination 
in his own behalf before trial, ix. 68. 

Requisites of affidavit, iii. 113, 115; iv. 246, 247, «, 
ix. 52. 

— and when examination a matter of right, iv. 246, 
247, n. 

Affidavit, on information and belief, insufficient, i. 348 ; 
ii. 129. 



VOLS. I.-XXXI. OF ABBOTT'S NEW CASES. 159 

Affidavit by attorney, ii. 129 ; iv. 252. 

Affidavit ; statement of residence ; service on attorney, 
vi. 70. 

Allegations of party's knowledge of specific facts and 
circumstances and ability to testify thereto, ii. 129. 

Affidavit ; power of court to vacate order upon cause 
shown. V. 157, 169. 

Affidavit ; intent to use deposition ; special circum- 
stances, xi. 419, 421. 

What order should contain, iii. 113, 115. 

Service of order and affidavit ; fees ; contempt, iii, 
115, 117, «., 121, «., 122. 

When suspended pending appeal, iii. 123. 

Subpoena with order unnecessary, ii. 418. 

— ^When production of books may be compelled 
thereon, ix. 57, «. 

Production of books and papers under subpoena duces 

tecum, i. 350 ; iii. 125 ; iv. 241. 

Production of books by order, not by subpoena duces 
tecum to party, ix. 54. 

Privilege of witness ; answers tending to criminate, 
iv. 241, 252. 

Examination of plaintiff before trial as to how he ac- 
quired bonds in a suit ; good faith of ownership, xx. 176. 

Examination before trial of officer of defendant cor- 
poration ; production of books and papers, xxvii. 366. 

Examination of party before trial ; disobedience to 
order, xxix. 424. 

Physical examination before trial, xxxi. 356, 365. 

Note on physician's examination before trial, xxxi. 

370. 

On motion ; relator in mandamus a " party " within 
statute ; not authorized in special proceedings, xx. 172. 

Of party on special motion by purchaser at sale on 
foreclosure to be relieved from his purchase, xviii. 444. 

In Criminal Cases. Of non-resident witness for use on 
inquisition as to sanity of accused, xiii. 197. 

On information of crime before magistrate, xi. 122. 
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DESCENTS. 

Statute; relatives of half-blood; when inheritance 
deemed to come "by descent," division upon basis of rep- 
resentation, who is an ancestor ; collaterals included ; re- 
spective rights of heirs and next of kin of lunatic whose 
personalty was used by committee to pay liens on realty. 
XX. 60. 

L. 1889, c. 406, sec. I. amending statute creating pro- 
vision in favor of widow, etc., applying only to intestacy. 
xxiv. 468. 

Effect of agreement, xxxi. 86. 

Note on settling an estate by contract, xxxi. 92 . 

Note on the law of succession as affected by the adop- 
tion of children, xxix. 49. 

DEVISE. 

To several in one clause, viii. 102. 
See note on vesting, xviii. 297. 

See Wills ; Trusts ; Legacies. 

DISCHARGE. 

In bankruptcy ; leave to plead after long delay, i. 424^ 
Limitation of time to vacate for fraud, xv. 179. 
Proof of fraud as avoidance of. x. 311. 
After assignment of cause of action to attorney, x* 

374. 

Under fourteen-day act; debtor's proceedings when 

not just and fair. ii. 372. 

From arrest in action for fraud, ii, 372. 

Note on pleading discharges, x. 317. 

From arrest, under Code Civ. Pro., sec. iii, as amended 
in 1886 ; undertaking to remain amenable to mandate 
issued to enforce judgment ; neglect to issue execution ; 
discretion of court, xviii. 220, 235, 451, 486. 

Note on discharge from imprisonment, xviii. 229. 

See Arrest ; Imprisonment. 
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DISCONTINUANCE. 

A-fter withdrawing juror, xiv. loi. 

Of prosecution alleged to be malicious, i. 193. 

tjpon consent of parties ; continuance for attorney's 
benefit, x, 374. 

Of libel suit by parties before judgment, without con- 
sent of plaintiff's attorney, v. 286. 

When court may prescribe terms on which an action 
shall be discontinued ; payment of attorney's fees. vi. 135. 

Allowed on condition of payment of extra allowance. 

i- 14, 133- 

Receiving costs on, does not waive motion for allowance. 

i- 193, 245. 

When consent to discontinuance of injunction suit with- 
out costSy does not preclude plaintiff from moving for a 
reference, ii. 191. 

Ex parte after appearance ; payment of costs, xix. 265. 

Terms of allowing, xxxi. 44. 

DISCOVERY AND INSPECTION. 

Laches in asking, iii. 127. 

Note on discovery as distinguished from accounting. 
xxxi. 191. 

Form of order, as to books in possession of sheriff. 
xxxi. 46.' 

Favored by the courts, xxi. 478. 

Manner of making ; discretion of court, xxi. 478. 

On examination before trial ; subpoena duces tecum^ 
iii. 125. 

By examination before trial, i. 327, 332, note. 

By perpetuation of testimony, i. 341. 

By subx>oena duces tecum, i. 350. 

How sought "under Code Civ. Pro.; verified petition ; 
necessity, iii. 130. 

To enable plaintiff to frame complaint for accounting 
against his agent ; books and vouchers, xi. 123. 

Order not made against nominal plaintiff in ejectment. 
xi. 422. 

Of physician's account books in his action for personal 
injuries, ii. 143. 
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Discovery and Inspection (Continued). 

Of books of benevolent association ; mandamus to 
compel, viii, 342. 

Of books and accounts of receiver of corporation, who 
may have ; proper time for examination, ix. 268. 

Of documents held by third person, on whom attach- 
ment is served, iii. 6. 

Of corporate stock-book. xx. 193. 

Of books taken under attachment, xx. 200, 207, n. 

Of adversary's evidence ; verification of petition of one 
partner, xx. 210. 

Of corporate books, xxi. 291. 

Officers of corporation when not exonerated for failure 
to produce ; examination before trial, xxi. 291 

Failure to produce punishable for contempt, xxi. 291. 

Books of dissolved partnership; action to recover 
commissions pursuant to dissolution agreement derived 
from sales under continuing contracts ; alleged termina- 
tion of contracts, when not a defense, xxi. 478. 

Note on production of documents during examination 
of witness, xxvii. 371. 

Conducting business by an agent, not a defense to 
motion for discovery, xxi. 478. 

Defense that information sought is in possession of 
strangers, xxi. 478. 

Of corporate books on examination before trial ; when 
failure of officers, to produce, not excused, xxii. 114. 

Equitable action against trustee for accounting ; oral 
examination may be had in addition to written inter- 
rogatories, xxii. 448. 

Of trustee's books and papers; custody of documents, 
xxiii. 374. 

Letters relating to notes in suit ; directing deposit of 
note with the clerk, xxi v. 59. 

Order requiring foreign resident to produce account 
books, not to be granted unless satisfactory proof given 
that such books will furnish the evidence required, xxv. 

87. 

Inspection of documents in possession of adverse party . 
xxviii. 112. 

Of defendant's books in action for commissions, xxxi. 
181. 
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DISMISSAL OP COMPLAINT. 

Pailure of complaint in equity action to allege facts 
entitling plaintiff to equitable relief, iv. iii. 

Not a bar to subsequent action. xv« 204. 

Note on distinction between non-suit and decision on 
the merits, zxix. 283. 

See Trial. 

DISORDERLY PERSONS. 

What is begging, iii. 65. 

Undertaking and action thereon, xx. 245. 

DISTRIBUTION. 

Of estate of married woman dying intestate, without 
issue. X. 274. 

Construction of will ; lapsed legacy, x. 224. 

Note on the law of succession as affected by the adop- 
tion of children, xxix. 49. 

Note on settling an estate by contract, xxxi. 92. 

DISTRICT ATTORNEY. 

Powers of, as to nol. pros, i. 193. 

May apply for appointment of appraiser under collat- 
eral inheritance tax proceeding, xx. 405. 

DISTRICT COURTS (of the City of New York.) 

Judgment must be rendered in eight days or justice 
loses jurisdiction ; delivery of papers to clerk ; duties of 
justice and clerk ; how different from those of a justice of 
the peace, iv. 187. 

Jurisdiction of actions on bonds and undertakings of 
disorderly persons, xx. 245. 

Right to alias summons, i. 299. 

Computation of time ; Sunday, i. 192. 

Default, how taken in summary proceedings, i. 300. 

Jury may be demanded at any time before trial ; what 
suflScient assent, vii. 371. 
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District Courts {Continued) 

Form of judgment in action for conversion ; execution 
against person, xi. 450. 

Return of execution, viii. 226. 

Actions on bonds and undertakings of disorderly per- 
sons. XX. 245. 

Enticing within jurisdiction ; service of summons set 
aside for. xx. 420. 

Interposing answer by stranger, xx. 422. 

Remedy for judgment entered without service of sum- 
mons, xxii. 136. 

Justice has no power to set aside verdict xxix. 332. 

Transcript of judgment in, filed in county clerk's office 
supports execution after six years, xxii. 461 . 

Appeal to common pleas ; reviewing evidence ; new 
trial, xiii. 407. 

Amendment of return on appeal ; power of justice, xiv. 

325. 

DIVORCE. 

In general. Marriage must be proved, i. 134. 

What is proof of marriage ; law of place, i. 140. 

Domicil of husband and wife. x. 329. 

Note on Domicil for Purpose of Divorce, x. 333. 

Arrest in. iii. i. 3, note. 

Enforcement of decree awarding costs ; contempt, iv. 
298. 

Report of referee ; effect, xiv. 510. 

What counterclaims allowable under Code Civ. Pro. 
§ 1770. xii. 169. 

Statutory action only ; action to annul void marriage, 
xvii. 265. 

Annulling marriage for fraud, xxxi. 325. 

What fraud is ground for. i. 134. 

Note on divorce for impotence ; history of the law ; 
public policy ; under the Code ; fraud ; equitable powers 
of the court, viii. 187. 

Limited; for cruel and inhuman treatment ; drunken- 
ness ; threats ; communication of venereal disease ; suf- 
ficiency of proof, xvii. 231. 
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Far adultery of wife ; eflEect on her rights under in- 
surance policy. XV. 409. 

Evidence of adultery ; review of referee's findings, iii. 
161. 

Re-marriage, viii. 171, 400, 450. 

Leave to re-marry may still be granted, viii. 400. 

Leave to marry again ; good conduct of applicant since 
divorce ; fornication, viii. 450. 

Disregard of prohibition to marry again, viii. 444 

When foreign divorce is invalid, x. 329. 

Jurisdiction in case of foreign, x. 329. 

For wife's adultery ; effect on her rights under policy 
on husband's life for her benefit, xvii. 15. 

Condonation of adultery ; knowledge of fact ; confes- 
sion ; suspicion ; cruelty of husband no bar to divorce for 
wife's adultery ; what amounts to cruelty ; abandonment ; 
custody of children, xvii. 236. 

Alimony ; liability of estate of deceased husband ; terms 
of decree, xv. 434. 

Additional counsel fee after judgment, xii. 159. 

Striking out answer for non-payment of alimony, viii. 

436. 

Rents and profits, how reached by sequestration, ii. 29. 

Mode of setting aside fraudulent conveyances to defeat 

alimony, vii. 264. 

See, also, Alimony. 

Awarding issues ; suspending alimony where delay re- 
sults, xxviii. 308. 

Liability of husband in action by wife's attorney for 
services in bringing suit for separation, afterwards 
abandoned, xxvii. 228. 

See Judgment. 

DOMICIL. 

Of husband and wife in divorce, x. 329. 
Note on domicil for purpose of divorce : jurisdiction^ 
how affected by domicil ; removal ; statutes as to resi- 
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DoMiciL (Continued). 

dence, inhabitancy, &c. ; jurisdiction as affected by the 

offense, x. 333. 

What constitutes ; residences in two places, xvi. 242. 

Change ; burden of proof ; foreign military service* 
xvii. 439. 

DOWER. 

Favored ; revival by subrogation to protect, vi. 469. 
Conveyance in fraud of intended wife. i. 136, note. 
Not barred by false representations of mortgagor that 
he is unmarried, vii. 236. 

Not released by articles of separation between hus- 
band and wife. iii. 295. 

Pleading in action for ; compelling reply, viii. 207. 

Abatement of action by death after oral decision, 
viii. 210. 

Limitation of action for ; relief against statute ; frauds 
innocent parties ; complaint, xvi. 265. 

Election against testamentary provision ; right of devi- 
sees injured by election of dower, to compensation for im- 
pairment of devise ; acceleration of gift in remainder ; 
effect of decree of admeasurement, xix. 322. 

Unadmeasured, when allowed on accounting of general 
guardian, xxi. 282. 

Right of married woman to give husband power of at- 
torney to release, xxviii. 409. 

DURESS. 

Of wife by husband, to procure execution of mortgage; 
threats, xvii. 267. 

EASEMENTS. 

Classification ; action by tenant to enjoin disturbance : 
rule as to dominant and servient estates ; right of way ; 
visibility; strict necessity, xiii. 117. 

Implied reservation of non-continuous, xi. 80. 

Light from adjoining ground deeded by common 
grantor, ii. 435. 

Of public and abutting owners in highway and park» 
xii. 124. 
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Abutting owners have no other easement, &c., in street 
than public at large, iii. 372. 

But such easement is private property not to be taken 
without compensation, xi. 236 ; rev'g iii. 478. 

Prescriptive right to cut ice from pond, xxv 276. 

Right of abutting owner in highway which survives 
public use. xxviii. 190. 

Note on private rights in a public place, xxx. 310. 

EJECTMENT. 

By grantee in grantor's name. xii. 473. 

Judgment of restitution, after new trial granted ; ord^r 
for, necessary, xi. 362. 

What prior possession will sustain action ; presump- 
tion of title, xvi. 176, ;?. 

Joinder of infant remaindermen of tenant as co-defend- 
ants ; hostile claim ; disclaimer by infant defendant ; 
judgment, xix. 182. 

A new trial as of course cannot be allowed where the 
judgment to be set aside was directed to be absolute by 
the court of appeals upon an appeal from an order grant- 
ing a new trial, xxvii. 12. 

Evidence to establish title, xxviii. 135, 161, 166, 183, 
190. 

Note on relief against encroaching wall xxx. 416. 

ELECTION (OF Officers.) 

Right to register as voter ; proof of naturalization, ix. 
468. 

Right to question citizenship of one naturalized by 
competent court, ix. 465. 

Powers of U. S. supervisors of election ; right of voter 
to retain his certificate of naturalization when it is alleged 
to be fraudulent, ix. 471. 

Threatening arrest by election officers to prevent 
party from voting ; delaying arrest until election day. ix. 
481. 

Warrant against supervisors of election not proper 
remedy for one whose vote has been refused, ix. 484. 
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Election {Continued), 

Right of student at seminary of learning to acquire 
residence there for purpose of voting, xxix. 187. 

Power of judge to compel action by board of registry ; 
determination of contested question of fact. xxix. 187. 

Ballot conclusive as to term of office, xv. i. 

Irregular election ; certiorari, the remedy, xiii. 162. 

Inspectors in N. Y. City ; selection from different po- 
litical parties ; County Democracy ; Voorhis Democracy. 
XXV. 466. 

L. 1872, c. 675, § 13, as amended by L. 1887, c. 490, § i. 
XXV. 466. 

Powers of canvassers ; name, middle initial, xii. 84. 

Duties of canvassers ministerial ; rejection of original 
return, xii. 77. 

Inspectors, when compelled by mandamus to make an- 
other return ; correction of erroneous return ; form of 
amended return, xii. 103. 

Defective returns by inspectors ; sending back for 
correction, xii. 95. 

Duties of county canvassers*; duplicate return in pos- 
session of county clerk ; mandamus to board ; canvassing 
second return unauthorized, xx. 19. 

Indictment of inspectors of ; false return, xx. 376. 

Note on power of court over canvass of votes, xx. 24, 

Ballot reform ; certificate of nomination for assembly ; 
duty of county clerk ; irregular nomination, xxv. 455. 

Ballot reform independent nomination; number of 
signers, xxv. 460. 

Ballot reform ; names on ballot of independent nominee. 
xxv. 462. 

Ballot reform ; ballots of independent candidate ; 
printing ; number of ballots, xxv. 470. 

ELECTION (of Rights and Remedies). 

In case of deceit in contract, iii. 92. 
Action to establish lost stipulation to discontinue action, 
or motion, xv. 350. 

Creditor's action to reach land on execution, xvi. 43. 
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Proof of claim under general assignment, or attachment 
of property as fraudulent, xvi. 73. 

Seller replevying cannot claim under general assign- 
ment, xxii. 319. 

Note on estoppel by election or acquiescence, xxii. 
268. 

Motion to separate and elect between causes of action ; 
discretion of court, xxiii. 108. 

Bank and attaching creditors of fraudulent depositor 
when need not be sued separately by claimant of fund, 
xxiii. 172. 

Action for deposit in savings' bank, mispaid ; ratifica- 
tion of mispayment by suit prosecuted to judgment against 
wrongful payee, xxiii. 133. 

Note on election of remedies, xxiii. 145. 

Note on election between alternative rights by an in- 
fant or guardian ad litem, xxvii. 184. 

Note on requiring to elect between different grounds 
of recovery on the same claim, xxix. 210. 

Amendment changing remedy, xxx. 192. 

Note on election between remedies for indemnity, by 
assignment, subrogation, express contract and implied 
assumpsit, xxx. 173. 

ELEVATED RAILROADS. 

History of the litigation in the cases of. iii. 301. 

A public use. iii. 467. 

Legislative grant for surface railroad, and subsequently 
of elevated road over the former, iii. 347. 

If unauthorized, is a nuisance, x. 180. 

Right to construct in streets ; injury to abutting owner ; 
compensation, xi. 236 (rev'g iii. 478) ; xii. 276. 

Action to enjoin through entire street, xi. 298. 

See, also, Railroads. 

EMINENT DOMAIN. 

Right of, in corporate franchises, iii. 372. 
Sufficiency of statute securing right of compensation 
for private property taken for public use. iii. 306. 
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Eminent Domain (Continued). 

Exercised by taking lands in trust, xi. 236. 

Use of streets for poles of telegraph company, xi. 440. 

Appointment and powers of commissioners to determine 
upon construction of a railroad iii. 401. 

Requisites of railroad map under general act. x. 104. 

Taking for railroad purposes, xi. 386. 

Rights of abutting owners to injunction and compensa- 
tion, iii. 478. 

Horse railroad in street ; right to compensation, xv. 52. 

When statute construed to give easement and not fee ; 
land taken for highway ; subsequent construction of rail- 
road therein, iv. 15. 

Municipal corporation ; city officers ; awards payable 
out of assessments ; order of court, viii. 279. 

Who entitled to award ; reservation in deed of former 
owner, xv. 439. 

Proceedings on behalf of state, xvi. 395. 

Rapid transit act ; petition stating inability to buy, 
must state facts ; amendment ; affidavit, xvi. 152. 

Measure of compensation on taking riparian lands for 
public use ; value of water power ; evidence of value : 
opinions; income, xvi. 159. 

Omission to state residence of owners ; cured by ap- 
pearance ; amendment of proceedings, xix. 421. 

Condemnation proceedings in federal court ; costs and 
allowance ; allowance of interest, xxvii. 141. 

ENTICEMENT. 
Action for. xvii. 221, 226. 

ENTICEMENT AND SEDUCTION. 
See Seduction. 

EQUITY. 

Jurisdiction; remedy at law ; action to set aside pro- 
bate of will. iv. III. 

Jurisdiction where necessary party not proper party in 
common law action, xiv. 103, 209. 
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Jurisdiction to set aside judgment of another court for 
fraud, ii. 238. 

Jurisdiction of action to establish lost stipulation for 
discontinuance of action in another court ; adequate 
remedy at law by motion, xv. 350. 

Will not permit party to use process for speculative 
purposes, but he must act in good faith, ix. 223. 

Origin of jurisdiction ; failure to establish equitable 
cause of action ; dismissal, xxxi. 430. 

Not merged with legal remedies in United States 
courts. V. no. 

Action of equitable nature not sustained merely to give 
damages, xi. 80. 

As between several owners whose securities have been 
wrongfully pledged, vi. 381. 

Relief against deed of trust creating voluntary settle- 
ment ; mistake of fact; undue influence, xiv. i 

See Note on Rescission of Contracts, xiv. 301. 

Establishing trust ex ntaleficio, xiv. 71. 

Cancellation of lease ; legal defenses, xiv. 103, 208. 

Proof of infringement or imitation of trade-mark to 
sustain injunction, v. 265 . 

Injunction against violation of village ordinance, xiii 
468. 

Action to cancel contract for fraud ; and recover money 
paid. xvi. 320. 

Action to charge trustees of corporation for mismanage- 
ment; statute of limitations, xx. 428. 

Equitable action to enjoin assertion of legal rights ; 
form for a complaint in such case, xxiii. 452. 

Note on equitable exceptions to the uniformity of the 
law, and on actions to enjoin the enforcement of a statu- 
tory or other legal right, xxiii. 472. 

Note on actions to declare a right, xxiii. 447. 

Marshalling assets ; when rule that one creditor will 
be compelled to resort to that fund to which lien of another 
does not extend, inapplicable, xxv. 78. 

Disposition of securities fraudulently pledged ; right of 
owner as against bona Jide pledgee, xxvii. 266. 

Protection of right of privacy by injunction, xvii. 387. 
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Equity (Continued). 

Defense that plaintiff has adequate remedy at law. 
xxviii. 97. 

Retention of jurisdiction by court of equity to award 
legal relief, xxviii. i. 

Right of executor to maintain action for delivery of 
specific article, xxviii. 423. 

Equity of redemption under deed intended as mortgage, 
xxviii 276. 

Note on set-off by defense or by action, xxix. 209. 

Right of devisee to compel payment of mortgage from 
general estate, xxx. 225. 

Note on special relief in foreclosure, xxx. 344. 

Protection of right of privacy, xxx. 372, 376. 

When money judgment refused for failure to show 
right to equitable relief, xxxi. 308. 

ESTATES. 

Vested and contingent, ii. 404. 

See Real Property ; Wills, 

ESTOPPEL. 

Distinct from waiver, viii. 315. 

Grantee in deed subject to assessment piay deny va- 
lidity of assessment thereafter made. xix. 118. 

Justice's judgment as an estoppel after it has been ap- 
pealed from. ix. 321. 

By judicial sale subject to taxes, etc. xi. 48. 

By expressions of acquiescence under ignorance, xiii. 
16. 

When applicable to assignee of mortgage against sub- 
sequent assignee, vii. j88. 

Of insurer by acts of agent ; mistake in reporting 
statements of assured, xv. 234. 

Of person giving certificate to sheriff holding attach- 
ment, xii. 459. 

Of municipality from setting up irregular issues of 
bonds ; issue of new bonds, xiii. 153. 

By affidavijt against usury, iii. 274. 
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Assignor of mortgage, when estopped by guaranty 
from pleading usury, viii. 351. 

Against pleading statute of frauds ; retention of con* 
sideration. xiii. 210. 

Of lessor from claiming forfeiture, xii. 30. 

Married woman, iii. 180, n, ; xiii. 428. 

Equitable ; intent to mislead, xvi. 73. 

Against married woman ; action on promissory note of 
firm. xix. 239. 

Statement in verified complaint, xix. 427. 

Legatee, by accepting legacy, is estopped from main- 
taining proceedings for revocation of probate ; estoppel 
not cured by offering another petitioner by amendment. 
xxii. 236. 

Note on estoppel by election or acquiescence, xxii. 268. 

Action by servant for wrongful discharge ; recovery 
when a bar to subsequent action for contingent commis- 
sions, xxii. 277. 

evious successful claim of invalid judgment, party 
equitably estopped from setting up invalidity of judgment, 
xxiii. 125. 

Action for mispaid savings' bank deposit ; ratification 
of mispayment by suit prosecuted to judgment against 
wrongful payee, xxii. 133. 

Corporation, when not permitted to set up its own ille- 
gal agreement, xxiii. 298. 

Corporation, when estopped from claiming that re- 
ceiver cannot enforce debts due to illegal combination, of 
which it is a member, xxiv. 96. 

By permitting trespasser to make improvements, xxv. 
276. 

Note on election of remedies, xxiii. 145. 

EVIDENCE. 
I. Judicial Notice. 

General depression in value of land. iii. 12. 

That vaults in a city are subject to control of common 
council, iii. 306. 

That crossings of streets where horse-cars stop to take 
passengers, are much frequented, vi. 129, n. 
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Evidence (Continued) 

Not taken of existence of only one elevated railroad in 
State when rapid transit act was passed, iii. 401. 

Ordinance establishing width of sidewalk, ii. 230. 

Note on judicial notice of geographical and similar 
facts. X. 116. 

II. Presumptions. 

In general. From party's refusal to produce books, 
viii. 403. 

Nationality of vessel, vii. 98. 

Constitutionality of acts of legislature ; distinction be- 
tween State and Federal constitutions in this respect, iii. 

434- 

As to sanity, and continuance of insanity, iii. 229. 

As to ground of granting new trial on condition of 
payment of costs, ii. 102. 

Contract of married woman, iii. 171, 180, n. 

Presumptions as to marriage ; change of domicil ; 
burden of proof; foreign military service, xvii. 439. 494, «. 

Inference from recital of consideration in ante-nuptial 
contract, xviii. 151. 

Presumptions ; payment of debts secured by assign- 
ment for creditors ; discharge of trust, xviii. 167. 

Presumption as to place of making contract. xxviiL 

430- 

Presumptions ; place of contract ; foreign statute, xxx. 

450- 

Corporations ; compliance with law in formation, vi. 

258- 

As to corporate power, ix. 437. 

As to corporate power to hold real estate, x. 96. 

Foreign laws ; testimony of witness ; production of a 
Code. vii. 98. 

Of right of action or compensation for injuries to the 
person in foreign country, vii. 84. 

Intent ; presumption of criminal intent from act. (In- 
dictment for homicide.) xii. 187. 

Presumption of negligence from unexplained fall of 
building while undergoing repairs, xxii. 358, 

Knowledge of revenue laws by foreigners, xiii. 393. 
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Note on Presumption of Negligence from Unexplained 
Casualties, x. 205. 

Official acts ; presumption of official regularity, vi. 
238 ; xii. 463. 

Sheriff justifying levy under a judgment ; identity of 
name presumed, xxii. 105. 

Presumption that officers of corporation kept books 
where it was a misdemeanor to fail to keep them ; burden 
of proof . xxii. 114. 

Payment ; statute presumption, i. 80 ; iv. 127. 

Mortgage, when presumed satisfied, x. 42. 

Title ; presumption of fee of street in city of New 
York ; when dedication of street not presumed under deed 
of municipal corporation, iii. 306. 

Presumption of title from long continued possession of 
land, xviii. 175. 

Presumption as to title to highway, xxviii. 183, 

Written Instruments ; presumption of debt of maker of 
note to payee ; loan. xiii. 340. 

That policy in favor of wife was taken out with ref- 
erence to statute, vi. 409. 

Conveyance by fictitious grantor, no presumption of 
possession in grantee, vii. 47. 

III. Burden of Proof. 

Shifting ; in ejectment, xii. 19. 

What will shift the burden of proof as to undue influ- 
ence in procuring will. x. 326. 

Shifting ; proof of payment of value, xiii. 376. 

In action on bonds of corporation issued without au- 
thority ; holder for value, xiii. 210. 

Production of negotiable railway mortgage hon6, prima 
facie evidence of title, xiii. 376, 

As to breach of condition of insurance policy, ix. 309. 

As to crime charged in civil action, vii. 357, n. 

Preponderance of evidence in civil action, sufficient 
though necessary to prove crime, x. 311. 

As to criminal intent, viii. i. 

Burden on trustee who buys for his own benefit, iii. 29. 

Where agent or trustee has mingled trust property 
with his own. ix. 8. 
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Evidence {Continued). 

Burden on one assailing ancient deed. xii. 463. 

Delivery of recorded deed in action against grantee, 
who has assumed payment of mortgage, ix. 371. 

Burden of proving prescriptive right to use water- 
power, xvi. 203, n. 

Burden of proving fairness of marriage settlement, on 
husband, xviii. 151. 

Burden of proof in action for assault ; greater force 
used than was necessary to accomplish result, xxi. 15. 

Burden of proof of undue influence in making a will. 
xxii. 236. 

Burden of proof, of authority of dissenting members of 
voluntary association to incorporate, xxiii. 199. 

Burden of proof ; oleomargarine act ; defendant must 
show that manufacture was not at time of passage of act. 
xxiii. 108. 

Action for alienation of wife's affections, what plaintiff 
must show ; burden of proof still incumbent on plaintiff, 
notwithstanding jury disbelieves defendant's testimony ; 
presumption where best evidence not given, xxiv. 114. 

Undue influence in making a will. xxii. 236. 

Note on burden and order of proof in actions for def- 
amation, xxviii. 395. 

IV. Best and Secondary. 

Parol as to contents of bill-head, when admissible ; ob- 
ject of evidence, xvii. 58. 

VI. Opinions of Witnesses. 

Opinion of physician as to mental condition, xii. 360. 

Opinions of witnesses ; sanity, iii. 229. 

Opinions as to what are necessaries, in creditor's action 
to reach surplus income from trust fund. xvi. i. 

Expert testimony as to future probable damages, xxi. i. 

Action for damages for reason of maintenance of rail- 
road ; conclusion of witness as to motive of going away, 
when inadmissible, xxiv. 74. 

Conclusiveness of testimony of experts as to value. 
XXX. 71. 
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Testimony of physician as to anticipated results of 
injury, xxx. 78. 

Note on examination of physician or surgeon, xxx. 84. 

VII. Parol Evidence to Vary Writing. 

To show usury, viii. 351. 

To contradict seal and statement of consideration, xii. 

390- 

Consideration ; statute of frauds, xiii. 210. 

To support certificate of acknowledgment of general 
assignment, xv. 241. 

Note on oral evidence to show real party to written in- 
strument ; simple, non-negotiable instruments ; actions 
by and against undisclosed principal ; against agent con- 
tracting as if principal, vii. 12. 

Of usage, to explain writing, vi. 356. 

To explain or impeach statutes, iii. 372, note. 

To impeach action of grand jury. vi. 33. 

Of extrinsic stipulation ; collateral to written contract, 
viii. 336. 

As to repair of premises leased in writing, viii. 213. 

To show intent of covenant as to incumbrances, ii. 56, 

Parol agreement to devise, when not excluded by 
statute of frauds, xiii. 16. 

Of existence of judgment, ii. 238. 

Ground oi surrogate's decree, xv. 472. 

Record in relation to levying assessment, when to 
govern, vii. 414. 

First admitted on appeal, confined to record evidence 
in support of a judgment. iL 230. 238. 

To admit to bail in cases of felony and in capital cases. 

vi. 33- 

Oral to show acquiescence in non-performance or waiver 

of strict performance of condition in contract, xxii. 129. 

Aliundi a will to determine testamentary capacity, 
xxii. 236. 

Oral modification of contract by parties, provable in 
broker's action for commission, xxv. 206. 
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Evidence {Continued). 

IX. Res GESTiE. 

In conspiracy, vii. 334. 

Admission of defendant's co-executor, xv. 107. 
Res gestae ; action for enticing away husband ; conver- 
sation at parting, xvi. 293. 

X. Confessions. 

Confession of prisoner at time he surrendered, x. 261. 
Confession of crime, after threat of oflBcer ; sworn state- 
ment before coroner ; corroboration, xii. 172, 

XI. Admissions and Declarations. 

In verified answer, xv. 204. 

Of fraud ; made in supplementary proceedings, ii. 466. 

Of payment and purposes ; of election ; of knowledge. 
(Indictment for contributions for political purposes.) xi i. 

Declarations of accomplice, vii. 334. 

Incompetency of declaration of former owner of land 
as to payment of mortgage, vii. 358. 

Admissions by party after assignment of cause of action 
to attorney, x. 374. 

Bankruptcy schedules of firm signed by one partner, as 
against copartner, xiii. 40. 

By married woman ; by husband, iii. 180, n. 

When declarations of agent do not bind principal, vi. 
181. 

Declarations of decedent as to contents of lost will 
offered for probate, xvii. 328. 

Declaration of grantor after invalid conveyance ; loss 
of seal from deed, effect of. xx. 270. 

Of defendant's declarations competent in action for 
malicious prosecution, xx. 259. 

Accomplices conversation not in presence of accused, 
inadmissible, xxi. 417. 

Party's own statement of account, when inadmissible, 
xxii. 358. 

Admissibility of admission in a pleading in another 
suit ; referee's finding, xxiii. 390. 

Note on admissions in pleading, xxiii. 390. 
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Compromise of action ; effect as an admission, xxix. 
252. 

Note on competency of communications received 
through telephone, xxxi. 207. 

XII. Evidence Addressed to Senses. 
Photographs admissible, viii. i. 

XIII. Documentary Evidence. 

In general. Reading portions of documents in evidence, 
xiii 40. 

Comparison of handwriting by a referee, vii. 113. 

Signatures ; comparison, vii. 98. 

When affidavits instead of oral proof may be required 
by commissioners in statutory proceedings, iii. 401. 

Recitals in tax deed. i. 452. 

Recital of jurisdictional facts in order of court, xiv. 502. 

Judicial writings; inquisition of lunacy, iii. 274; xv. 

141. 

Statements in answer forming part of record of prior 
action ; admissions, xv. 261. 

Testimony of deceased witness, xv. 204. 

Testimony on trial of another action, how far admis- 
sible, vii. 334. 

Reading evidence on former trial, x. 63. 

Judgment in former action, ii. 283. 

Justice's judgment as evidence, after it has been ap- 
pealed from. ix. 321. 

Judicial writings ; presumption, xxxi. 131. 

Inquisition in lunacy, xx. 286. 

Action on agreement established by judgment ; judg- 
ment admissible in evidence, xxiv. 314. 

Conclusiveness against officer, of judgment against cor- 
poration, xxvii. 444. 

Federal judgment ; force and effect, xxix. 238. 

Record of deed as evidence of delivery, ix. 371. 

Title in ejectment ; ancient record of deed, xxviii. 
166. 

Title in ejectment ; record of partition proceedings ) 
necessity of showing possession, xxviii. 161. 
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Evidence {Continued). 

Official certificates ; evidence of verification ; authority 
of officer need not be first shown, x. 300. 

Registry of death corrected on mandamus ; certificate 
of foreign consul, viii. 332. 

Recitals in sheriff's deed and certificate of sale not pre- 
sumptive of issue of execution, xxi. 362. 

Private writings; ancient deed by attorney; circum- 
stantial evidence of power of attorney, xii. 463. 

Letters showing marriage engagement, x. 281. 

Post-mark, as evidence of mailing, ii. 70. 

Telegrams and letters ; preliminary proof, xiv. 388. 

Note on proving telegrams ; best and secondary evi- 
dence ; privilege ; press copies ; secondary evidence and 
foundation therefor, xiv. 394. 

To admit letters identified before commissioner taking 
deposition out of State, but not annexed to it ; such letters 
are not exhibits, ix. 62. 

What are not books of original entry, x. 374. 

Records of corporation, as evidence of fact recited, 
xiv. 103, 297. 

Illegality, insufficient to show that will was not under- 
stood by testator, xxii. 236. 

Photographing will claimed not to be genuine, xxiii. ^^. 

Filing pending contest, of two of the three parts of a 
will executed in triplicate, claimed not to be 'genuine, 
xxiii. 83. 

Will, claimed not to be genuine, may be subjected to 
naedical tests, xxiii. 83. 

Rejected will. xxxi. 113. 

Memorandum used to refresh recollection, when not 
admissible as proof of facts, therein, xxiii. 118. 

Note on the use of memoranda of forgotten facts, 
xxiii. 118. 

Bill of lading ; how far evidence of time and mode of 
shipment, xxvi. 402. 

Comparison of handwriting ; L. 1888, c. 555. xxvii. 289. 

Books of account, when admissible in evidence, xxviii* 

104. 

Accounts and memoranda ; how rendered competent, 
xxviii. 463. 
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Proving mutual execution of contract signed by one 
party only. xxix. 218. 

Note on surveys as evidence, xxx. 73. 

Note on reading several contracts together, xxxi. 129. 

XIV. Particular Facts and Issues. 

Conspiracy, vii. 334. 

Contracts; terms of agreement where testimony of 
larties conflicts ; prior understanding with third person. 
X. 300. 

New agpreement ; principal and agent ; lease ; counter- 
parts : duplicates, viii. 213. 

Of performance of advertising contract, by delivery of 
books through agents, viii. 403. 

Contracts with a matrimonial agency to procure a 
husband or a wife, presumed fraudulent, and patrons re- 
garded as under imposition or undue influence although 
there is no evidence of actual over-persuasion . xxvi. 250. 

Contempt, Amount to "be paid in contempt proceedings 
must be ascertained by evidence and cannot be allowed 
by way of indemnity, xxii. 114. 

Conversion, To sustain action for conversion ; fidu- 
ciary relation, xvi. 477. 

Denial of value in conversion, xxi. 266. 

Corporations ; de facto incorporation, iv. 319. 

Corporate act ; mortgage by religious corporation, iv. 

Creditor* s action ; insolvency, viii. 58. 

Return of execution unsatisfied ; conflict of evidence, 
xii. 12. 

Competency to show guarantor's acquiescence in or 
ratification of delay of creditor to collect obligation, xxii. 
129. 

Crimes ; requisite cogency of proof of crime, in civil 
action, vii. 334. 

Criminal intent or negligence in adulteration of food 
or drugs, xii. 197. 

To show cruelty to children, viii. i. 

Of accomplice ; admission and weight, vii. 334. 

Cogency of proof required to sustain action involving 
<:rime, embezzlement by agent, xviii. 106. 
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Evidence {Continued). 

Flight and absence of alleged conspirators ; accom- 
plices. xxi. 417. 

Error in admitting evidence of flight of alleged co- 
conspirators, when not cured, xxi. 417. 

Dafnages for breach of contract ; loss of prospective 
profits. XV. 61. 

In action against auctioneer, for selling mortgaged 
goods, ix. 403. 

Action to recover damages for expulsion from pro- 
tective union ; evidence of earnings and how much dimin- 
ished by expulsion, admissible, xxiv. 252. 

Alternate causes of injury ; submission to jury as to 
which cause injury was due. xxiv. 74. 

Dedication of land for a street, ii. 386. 

Note on evidence of dedication, ii. 400. 

Deeds ; when a deed may not be evidence of an agree* 
ment which would be valid without seal. vii. i. 

Delivery, whether proved by fact of record, ix. 371. 

Divorce ; circumstantial evidence of adultery ; limits 
of issue as to time. iii. 161. 

Foreclosure of chattel mortgage ; fairness of sale. v. 
198. 

Ejectment Of title in ejectment ; possession of ferry 
land on Niagara river, presumed to be by permission of 
State, not adverse, xvi. 176, ». 

Fraud in civil cases, x. 311. 

In chattel mortgage on fluctuating stock ; permission 
to mortgagor to sell. v. 184. 

To set aside contract for public work. vii. 28. 

Requisite proof of false acknowledgment ; of simulta- 
neousness of execution of papers, xx. 263. 

Habeas corpus proceedings in extradition cases, vi. 43. 

Homicide ; deliberation, xii. 187. 

Identity of name evidence of identity of person, ix. 37 1.. 

To identify supposed agent, viii. 315. 

Insanity ; insane witnesses, iii. 259. 

Feigning insanity, iii. 209. 

Insurance, Overvaluation of loss under fire policy* 
xxviii. 444. 
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IterpUader ; to sustain action by county against holders 
of bonds, part of which are valid and part invalid, xi. 461. 

Jurisdiction, or the want of it, in judgment of forfeit- 
ure ; recital of jurisdictional facts in record, v. 118. 

Libel; limited by pleading ; damages, iii. 157. 

Limitations. To establish defense of statute of limita- 
tions in bar of claim against State, xvi. 448. 

Malicious prosecution ; instigation of prosecution ; 
malice ; want of probable cause, i. 246, 254. 

Marriage, i. 140. 

Money had and received ; what necessary to sustain ac- 
tion, vii. 334. 

Naturalization j how provable ix. 468. 

Mortgage; evidence to establish equitable, xv. 204. 

Negligence ; presence or absence of flagman at a rail- 
road crossing, a part of the res gestce of a collision there. 
vi. 104. 

City ordinances and resolutions to show adoption of 
street, xv. 57. 

Engine blowing off steam in street, i. 438. 

To establish liability for explosion of powder maga- 
zine, viii. 355. 

Contributory ; mere use of unsafe scaflFold. xiii. 436. 

To sustain finding of no contributory negligence, xi. 
322. 

As to care of child, xi. 62. 

Circumstantial evidence may establish freedom from 
contributory negligence, x. 200. 

Of negligence, what competent under specific allega- 
tion. XX. 227, 230. 

Negligence ; throwing missile, xxviii. 47. 

Negligence ; giving way of scaffold, xxxi. 426. 

Notice to foreclose a mortgage, iv. 139. 

Notice to stockholders of time limited to exchange 
stock, xi. 133. 

Knowledge of invalidity of an assessment sufficiently 
shown from long delay of city in enforcing the assessment, 
coupled with the existence of written evidence on file, 
and the decisions of the courts as to similar assessments, 
xxvi. 325. 
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Evidence {Continued) I 

Testimony of an owner that he was ignorant of the in- I 

validity of an assessment insufficient where it appears 
that the payment was made on the making of a loan after 
a delay of eleven years, xxvi. 341. 

Knowledge of firm ; how not established, xxvii. 341. 

Officer; distinction between evidence of one's being an 
officer de facto and dejure. vi. 181. 

Payment oi value for stolen securities, xiii. 376. 

Guardian's claim for payments ; impeachment of books 
of account, x. 374. 

Penal action. Action to recover penalty under oleo- 
margarine act is a civil action ; preponderance of evidence 
sufficient, xxiii. 108. 

Perjury ; what proof of corporal oath to an affidavit 
necessary to sustain indictment, vi. 151. 

Receiver's authority to sue. iv. 25. 

Of termination of title in receivers of railway in action 
for loss of trunk ; competency of defence not pleaded, xx. 
316. 

Slander ; witness cannot be examined to enable plaintiff 
to frame complaint, iii. 289. 

Taxes ; what necessary to support title under internal 
revenue tax deed. i. 452. 

In tax-payer's action to recover back excessive price 
paid by municipal corporation on purchase of property ; 
comptroller paying maximum price asked without effort 
to reduce affords relief, xxii. 80. 

Title. Materiality of failure to post name of owner 
upon tenement house in N. Y. City, upon the question of 
ownership, xxi. 286. 

Trade-marks ; proof of infringement or imitation to 
sustain injunction, v. 265. 

Sufficiency of uncontradicted affidavit as to value of 
trade-mark to base extra allowance, xxiii. 275. 

Undertaking, To impeach undertaking, xx. 245. 

Usage ; rules as to proof, i. 470. 

Usage, xxxi. 7. 

Sufficiency of testimony as to custom of an employee 
in the discharge of his duties, to make a question for the 
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jury as to instruction ; facts sufficient to infer that em- 
ployee was authorized to arrest shoplifters, xxiv. 172. 

Usury ; knowledge that bonus came from borrower, 
ii. 368. 

In promissory note ; conflict of laws. viii. 390. 

Value of railroad for purpose of taxation, xiii. 1. 

Value of land ; price at sale in foreclosure, vii. 170. 

Of value of islands in Niagara river near the Falls ; of 
water-power, xvi. 159. 

Private offer to purchase real property ; inadmissible 
in favor of person to whom offer is made. xxiv. 70. 

Abutter's action against railroad; evidence showing 
increase of business and value of property since erection 
of road. xxiv. 72. 

Offer by third person not competent evidence of value, 
xxviii. 251. 

In abutter's action ; reason for tenant removing, xxix. 

435- 

Showing value of real property ; expert opinion ; show- 
ing other sales, xxxi. 269. 

Note on evidence of value of neighboring premises. 
xxxi. 273. 

Wills ; proof of lost or destroyed wnll ; privileged com- 
mtinications. vi. 234. 



EXAMINATION BEFORE TRIAL. 

Officers of corporation when not exonerated from pro- 
ducing books, xxi. 291. 

Of officer of corporation party, xx. 381. 

Failure to produce, punishable for a contempt, xxi. 291. 

Discovery of corporate book ; failure of officers to pro- 
duce when not excused, xxii. 114. 

When not to be granted in action to prove copartner- 
ship formation and existence, xxiii. 63. 

Effect of omission to personally serve order for. xxiii. 
224. 

See Depositions ; Motions and Orders ; Witnesses. 
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EXCAVATIONS. 

Liability for injury to adjoining owner, iv. 292. 
Duty of protecting adjoining property, xxviii. 154. 
Note on duty to protect adjoining wall, and on amend- 
ment to the statutes, xxviii. 155. 

EXCEPTIONS (and Bill of.) 

No longer necessary, in order to have new trial in- 
capital cases in N. Y. court of sessions, xii. 187. 

Remedy for omission to note. i. 302. 

Neglect to file ; filing nunc pro tunc, (Action for divorce.) 
xiv. 510. 

Ordered to be heard at general term, not/^T se a stay. 
X. 6. 

To refusal to postpone trial for absence of material 
witness, vi. 224. 

To report of referee on assignee's accounting, i. 177, 
188. 

To charge to jury in criminal case. x. 300, 311. 

To erroneous charge of legal proposition ; need not 
suggest an amendment, x. 311. 

To finding of referee, iii. 92. 

General, to direction of verdict for specified amount ; 
question of measure of damages not raised, xvi. 464. 

To conclusions of law ; limit of time, xviii. 60. 

Inserting in case after trial not permissible, xxvii. i. 

Note on the power to allow exceptions to be noted 
after the time when they were taken, xxvii. 2. 

Note on the value of an objection to evidence, xxix. 

439- 

Criminal cases ; time for presenting, xxxi. 419. 

EXCHANGES. 

Rights of members in stock exchange ; seat Is property 
subject to creditors, iv. 67. 

Restraining interference with seat of member, xxi. 253. 
Action for gratuity fund. xvii. 391. 
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EXCISE. 

Ale and beer licenses ; to whom may be granted ; per- 
son not hotel-keeper; what act applicable to N. Y. city. 
ix. 117. 

Complaint in action for penalty for violation of excise 
law ; names of purchasers ; reference to section of act. xv. 
229. 

Action for penalties tinder Westchester county excise 
law, by whom brought, ix. 100. 

Mandamus to superintendent of police, to compel clos- 
ing of liquor saloons on Sunday, ix. 127. 

Mandamus allowed to compel excise board to determine 
complaint ; writ not intended to interfere with discretion, 
xxiv. 477. 

Action in name of overseer of poor ; successor, xxviii. 

390- 

EXECUTION. 

Cumulative remedy ; executor of creditor may also sue 
on judgment, xv. 431. 

Immateriality of proximity of time of general assign- 
ment to issuing of, on question of fraud, ii. 222. 

Entry of judgment in federal court, remedies of state 
court, how far allowed ; effect of confirmation of sale. xx. 

138. 

Note on relief against encroaching wall. xxx. 416. 

Irregular execution ; amendment ; liability of attor- 
ney, xxxi. 39. 

Against property; leave to issue, when not essential, 
though issued after lapse of five years, xv. 488. 

Issued after five years without leave, not void but 
voidable, ii. 206. 

Motion for leave to issue, not to be opposed by im- 
peaching the judgment ; must fall if judgment is vacated, 
ii. 203. 

Power and discretion of county court to grant leave to 
issue execution on justice's judgment, ix. 315. 

Issued against executors under leave of surrogate, a 
sufficient adjudication of existence of assets, as against a 
receiver, ii. 208. 

Against whom should issue. (Action for non-return.) 
XV. 422. 
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Execution {^Continued). 

Exemption right, defeated by foreign trustee process. 
V. 131. 

What valid levy against receiver, vii. 271. 

Preference in bankruptcy gained by levy. i. 5^. 

Sale of land on undocketed judgment ; lien of pur- 
chaser ; title when acquired, xiii. 362. 

Sale after release of judgment ; title of purchaser, ii. 
238. 

Out of marine court ; sale of real property may be had, 
without lien; auctioneer's fees; city marshal's fees. iv. 

25- 

On judgment of New York district court, docketed ; 

how returned, viii. 226. 

Redemption from sale ; neglect to file certificate ; 
sheriff's power to convey, ii. 163. 

Debtor's assignment for benefit of creditors after sale 
and before sheriff's deed ; redemption by creditor, xiii. 
362. 

When deemed returned so as to justify creditor's ac- 
tion ; indorsement by deputy ; filing with county clerk 
not essential, xvi. 73. 

When deemed returned unsatisfied to authorize supple- 
mentary proceedings, xvi. 309. 

Leave to issue after five years ; matter of right, xx. 14. 

Moneys attached applied in satisfaction though con- 
verted by sheriff ; remedy for false return, xx. 188. 

Effect of loss of, in action for specific performance of 
title resting upon sheriff's deed. xxi. 362. 

Note on proving lost records, xxi. 367. 

Recitals in sheriff's deed and certificate of sale not 
presumptive evidence of loss of. xxi. 362. 

After return of, unsatisfied ; creditor's suit to set aside 
fraudulent assignment may be maintained, xxii. 307. 

Note on superintending execution of adjudications. 

XXV. 268. 

Sheriff's deed ; error in description ; correction, xxix. 

413. 

Against the person ; assignment of part of judgment; 

right to issue in name of assignor, viii. 224. 
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Against person in action against carrier for non- 
delivery, xi. 377. 

Power of jailer to discharge prisoner, and liability of 
sheriff for such discharge as for an escape, v. 360. 

Against the person, when it may te had without arrest 
before judgment, xxii. 73, 73, «. 

Against person, when may issue ; action for conver- 
sion ; receipt of money in fiduciary capacity, xvi. 474. 

Against person, when void ; prior issue of execution 
against property to county of debtor's residence, xix. 62. 

Against person ; relief from liability to arrest thereon 
because of plaintiff's neglect to issue, xix. 150. 

Against person ; excuse for delay in issuing ; pendency 
of supplementary proceedings ; discharge on motion, xx. 

'75- 

Against the person ; necessity of delivery of execution 

to a prisoner in sheriff's custody, xxi. 172. 

Action for conversion of funds sustains execution 
against the person without prior arrest, xxii. 73, 73, n. 

Against the person must be issued within ten days 
after return unsatisfied of execution against property and 
within three months after judgment, xxii. 458. 

Judgment recovered in another county need not be 
docketed here before execution may issue against the 
person, xxii. 458. 

Against the person ; vacation for neglect to issue 
within time, granting of, discretionary, xxiii. 221. 

Supersedeas for neglect to issue against the person 
within time prescribed in Code Civ. Pro. § 572 ; actual cus- 
tody not necessary, xxiii. 221. 

Plaintiff cannot apply for supersedeas upon execution 
against his person for costs, xxiii. 221. 

Payment to sheriff by certified check, xii. 322, «. 

Wrongful use. One knowing that transcript of marine 
court has been filed, liable for directing a marshal to en- 
force execution ; cannot issue out of marine court after 
transcript filed. iL 210. 

Stay; irregular undertaking on appeal, xiii. 478. 

Direction not to sell ; liability for false return, xii. 
316, 329. 



» •« 
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EXECUTORS AND ADMINISTRATORS. 

Jurisdiction over foreign executor, x. 67. 

When term "trustees" not applicable to them ; limita- 
tions of actions, xxiii. 479. 

Administration by husband, x. 224, 274. 

Administrator regarded an assignee of intestate as to 
causes of action assignable, xv. 470. 

Of deceased trustee of money deposited in savings 
bank ; when payment to, will discharge bank from 
liability, ix. 146. 

Bequest to executor in trust ; power to collect rents. 
X. 274. 

Place of administration where two administrators in 
different jurisdictions, xix. 113. 

Disagreement between several executors ; when joint 
deposit of estate funds should be directed ; employment 
of different counsel for estate by each executor, xix. 413. 

Ancillary letters ; suits by ancillary administrator 
under original letters ; recovery in individual capacity in 
suit brought in representative capacity, xvii. 431. 

Administratrix* bond ; competency of husband as 
surety, xx. 164. 

Administrator with will annexed ; priority in appoint- 
ment ; who must be cited on application, xxvii. 329. 

Removal of executor ; allowing life tenant to consume 
property, xvii. 339. 

Executor who is also surviving partner ; conflicting 
interests; removal; requiring bond, xxviii. 457. 

Estoppel of legatee from maintaining proceedings to 
revoke probate after acceptance of legacy; estoppel not 
cured by offering another petitioner by amendment. 
xxii. 236. 

Assets. A mortgage transferred to the owner in fee, 
when not an asset, xxiii. 226. 

Amount of exempt property to be set apart to widow ; 
money in lieu of household furniture, xviii. 468. 

Right to maintain equitable action for delivery of 
specific article, xxviii. 423. 

Note on widow's reserved assets in administration, 
xxiv. 471* 
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Powers ; to collect rents ; to lease ; duration of trust ; 
power of sale. iv. 317. 

Effect of bequest to executors in trust, to receive in- 
come and pay to beneficiaries after termination of a life 
estate, ii. 404. 

Power of temporary administrator ; payment of debts ; 
when directed by surrogate, xv. 187. 

Collusion with creditors to fasten stale claim on estate ; 
defense available to heirs, iv. 127. 

Acknowledgment and new promise to revive statute — 
barred claim, xv. 189. 

Right of foreign executor to satisfy mortgage, xxix. 

471. 

Note on the distinction between the functions of an 
executor as such and as trustee of an express trust created 
by the will. xxvi. 309. 

Proceedings to recover assets wrongfully withheld, 
when maintainable, xvii. 78. 

Note on executors, administrators, guardians, etc.^ 
buying in. xvii. 429. 

When may apply for appointment of appraiser under 
collateral inheritance tax proceeding, xx. 405. 

Execution of power of sale of decedent's lands ; when 
administrator with the will annexed may maintain specific 
performance, xxi. 219. 

When will creates trustees although executors only are 
named, xxi. 225, n. 

The remaining executor is the successor of his co- 
executor, whose letters have been revoked, and may main- 
tain an action on his bond without issuing execution on 
surrogate's decree, xxvi. 271. 

Administrator is entitled to rent due but not collected 
until after death, xxvi. 376. 

Administrator is entitled to rent due in advance a few 
days before death, xxvi. 376. 

Common law rule prevails as to rent falling due after 
death, xxvi. 376. 

Various remedies on executor's bond stated, xxvi. 272. 

Pledge by executor of securities of estate for loan to 
him ; pledgee, how far protected, xxvi. 50. 

Duty to pay taxes before paying legacies, xiv. 405, 406. 
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Executors and Administrators (Continued), 

Administrator compelled to fulfill contract of decedent 
on sale of stock, viii. 300. 

Fulfilling decedent's contracts ; sale of '* good will ;" 
payment of note not surrendered, xiii. 67. 

Duty of executor to give security when he is the life 
tenant, xxii. 289. 

Liability of executor for testator's breach of trust; 
when cause of action against executor may be united. 
x. 67. 

Devastavit by co-executor, xv. 107. 

Liability for rents and profits, xv. 472. 

Liability in respect to shipping ; repairs, viii. 83. 

Liability for costs of unsuccessful appeal, xv. 472. 

Liability for funeral expenses, xvii. 271, 273. 

Liability to reimburse husband paying funeral ex- 
penses of wife. xix. 86. 

Of deceased partner ; liability of, for debts of partner- 
ship incurred after death ; articles providing for con- 
tinuance, xxi. 63. 

Compelling examination of executor as to attorney's 
bill of costs, xxi. 289. 

Husband acting as wife's executor, when personally 
liable for medical service for wife. xxii. 289. 

Responsibility for deposit on funds in bank subse- 
quently failing, xxiii. 23. 

Executor protected by assessment of collateral inherit- 
ance tax. xxix, 451. 

Note on duty and liability of executors as to inheritance 
tax. xxix. 358. 

Accounting; surrogate's jurisdiction of disputed claim ; 
Code Civ. Pro. §§ 2731, 2743. xi. 50. 

Duties of surrogate upon accounting ; jurisdiction ; dis- 
qualification of surrogate, viii. 260. 

Accounting ; revival of proceeding by assignee of legacy. 
xiv. 415. 

Surrogate no power to direct payment to attorney on 
accounting, xiii. 353. 

Parties in action to compel accounting, x. 67. 

Payment of money in accordance with binding judg- 
ment afterward reversed or overruled, xv. 288. 
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Borrowing money to evade taxation ; liability to make 
up loss or account for profit, xi. 382. 

Accounting ; jurisdiction in equity, xxviii. 401. 

Jurisdiction of surrogate to determine validity of 
assignment of a distributive share, xxviii, 59. 

Accounting ; surrogate's power to determine conflict- 
ing claims to gift, xxiii. 43. 

When accounting not to be had where assets were un» 
controlled by. xxiii. 78. 

Obtaining executor's consent to account of co-executor, 
when a ground for refusal to compel accounting by former, 
xxiii. 78. 

Accounting, when not required in supreme court, xxv. 

Lack of vouchers not necessarily an insuperable ob- 
stacle to passing executor's account, xxvi. 226. 

Executrix's account allowed without vouchers where 
her books were received in evidence without objection, 
and contestant's counsel admitted its correctness, xxvi. 
226. 

Books of deceased executrix in 'support of the account 
of her successors, testimony of deceased executrix in her 
own behalf, xxvi. 226. 

Power of contestant's counsel to waive vouchers, xxvi. 
226. 

Executor accountable for rents, where by will there is 
equitable conversion of the real estate, xxvi. 226. 

Decree on an executor's accounting does not discharge 
the executor or his sureties, because it directs him to re- 
tain a balance as a trustee under the will. xxvi. 300. 

In order to discharge executor, the decree must termi- 
nate the executorial functions, xxvi. 300. 

Upon accounting, surrogate can prevent injustice to 
executors who have distributed the estate according to the 
consent of legatees and persons interested, xxvi. 389. 

Accounting ; allowance for unpaid counsel fees, xxviii. 

370. 

Accounting ; provision in decree for costs, commissions, 

etc. xxix. 117. 

Final accounting; appointment of guardians of minors 

imperative, iv. 173. 
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Executors and Administrators {Continued). 

Money paid to support minors and for counsel, when 
allowed on final accounting, v. 224. 

When decree on final accounting invalid, because not 
signed by surrogate, v. 225. 

Commissions; valuation of assets, xv. 198. 

The right to and measure of commissions ; trustees* 
costs, iv. 323. 

Commissions ; appropriation of moneys for, before al- 
lowance by surrogate, xi. 382. 

Allowance on accounting, when counsel are not em- 
ployed, ix. 313. 

Compensation of counsel, viii. 308. 

Ascertaining value of estate for giving of double com- 
missions, xxiii. 32. 

Contempt; non-payment of money, vii. 390. 

Power of surrogate to punish for contempt, vii. 380. 

Payment of debts and legacies. Jurisdiction of surrogate 
to determine validity of claim by executor ; objections to 
account ; proof of payments, v. 215. 

Surrogate's jurisdiction of disputed claim ; will, involved 
by reason of contract ; will not construed by surrogate ; 
Code Civ. Pro. § 2743. xi. 57. 

Bringing in new parties pending reference of claim 
against, vii. 195. 

Costs and disbursements on reference of claim against 
decedent, xi. 116 ; xiii. 371. 

Costs and allowance granted when claim against tes- 
tator's estate is unreasonably resisted, ii. 105. 

Otherwise, if reasonably defended, ii. 107. 

When charged with costs of action in lieu of reference. 
XV. 452. 

Pa5'^ment of arrears of alimony decreed against de- 
ceased, xii. 160. 

When executor held to a full disclosure of trust funds 
in an action by a legatee, vi. 141. 

Order to pay legacy ; surrogate's jurisdiction of dis- 
puted claim ; will, construction of, by surrogate, xi. 56. 

Duty as to legacies charged on realty, viii. 123. 

Payment before letters, xxxi. 246. 

Costs and disbursements on reference of disputed claim, 
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when recoverable ; unreasonable resistance of claim, xvi. 
208. 

Distribution of personal estate controlled by lex domu 
^//rV of decedent, xix. 113. 

Note on settling an estate by contract, xxxi. 92. 

Statute of limitation against legacy ; legatee cannot 
compel accounting after time has run ; demand by legatee 
not necessary, xxii. 479. 

. Executor as a life tenant, when not to give security, 
xxiii. loi. 

L. 1889, c. 406, § 2, amending statute of descents, creat- 
ing provision in favor of widow, etc., applying only to in- 
testacy, xxiv. 468. 

L. 1889, c. 406, § 2, making additional provision for 
widow out of personalty, applying only where decedent 
left real estate, xxiv. 468. 

A testamentary trustee cannot be cited as executor in 
proceedings to compel the payment of income, xxvi. 380. 

Assignee of debt may petition surrogate for payment ; 
petitioner's rights by subrogation, xxviii. 75. 

Effect of paying legacies without reserving assets to 
meet debts ; right to compel legatee to refund, xxix 117. 

Action by surviving executor against the foreign exec- 
utor of his deceased co-executor, x. 67. 

Jurisdiction of marine court of New York of actions 
against, viii. 377. 

How designated in bringing an action, ii. 238. 

May sue on judgment in favor of decedent without 
leave of court, xv. 43 1 . 

Administrator of husband, may recover on chose in ac- 
tion of pre-deceased wife. xii. 414. 

Costs refused in foreclosure of mechanics' lien against; 
disbursements allowed, ii. 119. 

Payment of costs in action against ; preference ; coun- 
sel fees. XV. 194. 

Action against foreign corporation causing intestate's 
death, barred by limitation, xii. 273. 

Action to set aside transfer for fraud and undue influ- 
ence for benefit of creditors and next to kin. xvi. 47. 

In action as such, may recover as individuals, xviii^ 

135. 
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Executors and Administrators {Continued), 

Separate answer by co-executor not served, when al* 
lowed; terms, xviii. 361. 

Action to establish trust in renewal lease, xx. 249. 

Interpleader in city court of N. Y. xx. 243. 

Sale of land to pay debts, i. 102. 

Sale of land of decedent to pay debts ; grounds for 
opening decree of sale ; newly discovered evidence ; ex- 
istence of personal assets ; attorney's neglect, xvii. 320. 

Right of creditors against real property, xxviii. 117. 

EXTENSION OF TIME. 

To answer, necessity of affidavit of merits ; security 
for costs ; stay of proceedings, xx. 290. 

EXTRADITION. 

Right to demand ; evidence to rao^Le prima facie case ; 
identity of prisoner ; meaning of word " crime " in pro- 
vision of constitution ; who a fugitive from justice, vi. 43. 

Privilege from arrest of one extradited, xxiii. 69, 77, n. 

Immunity of person brought from another State for 
extradition ; arrest in a civil suit before lapse of reason- 
able time to depart, ineflEective. xxiv. 109. 

FACTORS. 

Who regarded as; right to sell to reimburse advances. 
xi. 452. 

Liability for goods sold but received back in settle- 
ment, xxxi. 97. 

Proceeds of sale of principal's goods, a trust fund ; de- 
posit in bank, and effect of giving principal's check there- 
for, xvi. 458. 

Liability for proceeds of sale. xxxi. 100. 

FALSE IMPRISONMENT. 

• 

Attorney's liability for erroneous commitment for con- 
tempt, xiii. 10. 

Attorney is not liable for an official act, not irregular, 
and performed in good faith, x. 128. 
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Relevant and irrelevant allegations of complaint, ii. 
108. 

Indorsement of warrant, xx. 259. 

Damages ; evidence to rebut matter in aggravation. 
xix. 62. 

EALSE PRETENSES. 
Distinguished from larceny, vi. 413. 

FEES. 

And commissions of referee to sell in partition cases. 
ii. 97. 

Stenographer employed by receiver ; personal liability. 
XX. 313. 

Note on fees of stenographer, xx. 183. 

See Costs ; Witnesses. 

FEIGNED ISSUES. 

Issues on incidental questions of fraud will not be 
framed for submission to a jury in a tax-payer's action to 
enjoin city officials, xxvi. 317. 

FELONY. 
Bail in cases of. vi. 33. 

FENCES. 

Division line between farms ; proper materials for con- 
struction ; barbed-wire fence ; liability for injuries to ani- 
mals from improper fence ; nuisance ; knowledge of 
danger, xviii. 256. 

FINDINGS. 

Separate statement ; case containing several sets of 
findings, when improper, xxiii. 279. 

Note on necessity of findings, xxiii. 279, n. 
Note on efiEect of findings of fact, xxiii. 282. 

See Trials. 
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FINE. 

Counsel fee by way of fine in contempt proceedings 
cannot be sustained, zxii. 114. 

When not imposed in quo warranto proceedings, xxv. 

253. 

FIRE DEPARTMENT. 

Enjoining progress of violation of fire laws. xxi. 164. 

FIRES AND FIRE ESCAPES. 

Trespass for entering building in case of supposed fire. 
X. 142. 

Liability of landlord for not providing fire escapes, vi. 

97. 

Liability of owner, for accident on fire escapes, i. 427. 

Liability of owner of building negligently causing fire; 
for damage caused by its spread to adjoining building, 
xxii. 358. 

Note on liability for spread of fire. xxii. 377. 

FISHERIES. 

Oyster bed ; rights of owner of land under water by 
grant from the State, xiv. 38. 

See Oysters. 

FIXTURES. 

Falsely represented as part of the premises. (Vendor's 
action for damages for not fulfilling.) xiii. 75. 
Canvases affixed to ceiling, xxxi. 387. 

FOOD. 

Coloring oleomargarine ; exception in favor of patent 
rights, xi. 220. 

FORCIBLE ENTRY AND DETAINER. 

Title not in issue ; proof of plaintiff's actual possession 
and forcible expulsion enough, xvi. 89, n. 

Summary proceedings ; requisites of petition, xxix. 56* 
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FORECLOSURE. 

In general. Of married woman's note pledging sepa- 
rate estate, i. 303. 

Of mortgage by married woman ; charging on specific 
property and separate estate generally, xii. 402. 

Limited authority of attorney, i. 315. 

Neglect of mortgagee to previously foreclose, a defense, 
ii. 422 ; V. 263 ; vi. 227. 

Right of junior mortgagee to compel foreclosure of 
prior mortgage, xi. 369. 

Evidence of notice to foreclose a mortgage ; right of 
grantee of premises who has assumed payment to compel 
foreclosure ; damages, iv. 139. 

Contract as to foreclosure of securities deposited in 
trust. X. 364. 

Against purchasing trustee, x. 351. 

By action; non-consolidation of actions to foreclose. 

vi. 69. 

Issues raised must be tried, iv. 78. 

When legatees, devisees, heirs, &c., proper parties to 
foreclosure, vi. 227. 

Effect of omitting party holding recorded but unin- 
dexed conveyance, i. 381. 

Joining guarantor of collection to recover deficiency, 
xii. 390. 

Of mortgage on railroad ; when bondholders allowed 
to intervene, ix. 246. 

Senior mortgagees not allowed to intervene in action 
for foreclosure of junior mortgage, ix. 256. 

Substituted service, iv. 144. 

Litigation between defendants in foreclosure, i. 307. 

Defenses ; pendency of action to foreclose subsequent 
mortgage, xi. 369. 

When infancy of mortgagor no defense, iii. 73; vi. 469. 

Defense of usury; service of supplemental answer, 
vii. 170. 

Effect of clause making deed subject to mortgage ; de- 
fense of usury, ii. 364. 

Defense ; bonus in excess of lawful interest credited 
on the mortgage as a payment, ii. 368. 

Necessity of referee's oath. iv. 78, 80. 



I 
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Foreclosure (Continued) 

When purchaser at sale relieved from contract ; dam- 
age by fire. iv. 193, 200. 

Judgment ; sale ; re-sale. iii. 73. 

Vesting of title ; apportionment of income from prem- 
ises foreclosed, v. 377. 

Form of referee's deed. iv. 88. 

Deducting the amount of unpaid taxes from purchaser's 
bid on foreclosure sale. ix. 372. 

Right to deduct costs from sum realized on foreclosure, 
as against grantor of the mortgage, ix. 374. 

Liability of next of mortgagor's kin for a deficiency, 
vi. 227. 

Motion to reduce judgment for deficiency, when too 
late. ix. 372. 

Surplus moneys ; payment to life-tenant ; investment, 
xi. 225. 

Practice as to plaintiff's other liens ; surplus money 
rule. iii. 135. 

Right of purchaser at judicial sale to have surplus ap- 
plied to unknown recorded mortgage, x. 41. 

Reference as to surplus moneys and contest as to 
fraudulent conveyance, viii. 50. 

Creditor estopped from questioning title of purchaser 
by sharing surplus, xiii. 362. 

Senior mortgagee made defendant may counterclaim 
to foreclose his mortgage ; judgment between co-defend- 
ants, xviii. 368. 

In another State ; leave to sue here on bond for balance 
due. xix. 69. 

By action ; omission to publish notice of adjournment 
of sale, an irregularity merely, xix. 168. 

Adjusting equitable priorities, xxx. 352. 

Right of action by bondholder ; absent and incompetent 
trustee, xxxi. 301. 

Right to restrict foreclosure ; remedy in second action 
against omitted party, xxx. 329. 

Junior mortgagee to be subrogated upon payment in 
full with interest and costs ; actual render on moving to be 
subrogated, not necessary, xxii. 425. 
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Referee to sell ; right to repayment of disbursements 
not affected by satisfaction of mortgage, xxi. 391. 

Corporate mortgage ; jurisdiction to determine prop- 
erty covered thereby ; conclusiveness of judgment ; re- 
ceiver of corporation not necessary party, xix. 340. 

Distribution of surplus ; priorities of liens, xix. 97. 

Distribution of surplus ; priority of liens of judgment 
creditors ; dower, xix. 92. 

Distribution of surplus moneys ; devisees of lands sold ; 
lien ; simple contract creditor having no lien on fund not 
entitled to share, xix. 104. 

Reference in surplus-money proceedings ; allowance of 
equitable claims ; mechanics' liens, xix. 312. 

Disposition of surplus moneys belonging to husband 
and wife as tenants by the entirety, xxviii. 81. 

Right to enter deficiency judgment where there has 
been no sale. xxix. 294. 

Receiver ; collection of rents in arrear at time of 
commencement of suit ; remedy, xix. 345. 

Note on special relief in foreclosure, xxx. 344. 

By advertisement ; notice when mortgagor is dead. xii. 
no. 

FOREIGN CORPORATIONS. 

Holding real estate, x. 96. 

Taxation, v. 137. 

Duty of debtor to seek. vi. 456. 

When sued in the State for causing death, may plead 
statutory limitation, xii. 273. 

Action against receiver of, not permitted, viii. 426. 

Enforcement of liability of stockholders ; power of 
foreign liquidators to sue. ix. 289. 

Jurisdiction of actions against, by non-residents, xviii. 
428, 431. 

Note on jurisdiction of foreign corporation, xviii. 435. 

Action against in superior city court; jurisdiction; pre- 
sumptions, xiv. 32. 

Jurisdiction of U. S. circuit court of actions between ; 
service of process, xi. 183. 

Whether action to dissolve maintainable, viii. 331. 

Shares of, in hands of non-resident, not attachable, xiii. 
173; rev'g xii. 202; andaff'gxi. 180. 
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Foreign Corporations {Continued). 

Note on locality of corporations ; attachment ; limita- 
tions ; suits ; acquisition of property, &c. xii. 226. 

Injunction to restrain inspectors of election from allow- 
ing votes by proxy, xix. 437. 

Inspection of books of order for, when properly vacated. 
XX. 381. 

Mandamus to exhibit transfer book of foreign corpo- 
ration. XX. 195. 

May be enjoined here from using corporate name. xxi. 
T04. 

Service of summons upon business manager, sufficiency 
of. xxiii. 233. 

Note on foreign corporations doing business here. 
xxix. 98. 

FOREIGN JUDGMENT. 

Action upon defenses, ii. 313. 
Deemed a contract, xx. 218. 

FOREIGN LAW. 

A law of another state should be pleaded as a fact, and 
not merely the conclusion as to its effect on the facts 
of the case. xxvi. 312. 

Note on pleading foreign statutes, xxvi. 315. 

FORFEITURE. 

Jurisdiction in proceedings to confiscate property of 
rebels, v. 118. 

When demand not necessary to work a forfeiture, vi. 

456. 

Of rights lawfully used and enjoined, not inquired into 
collaterally ; when not available for enjoining work of 
corporation, iii. 306. 

Of lease ; waiver by accepting rent ; continuing cause 
of forfeiture, xii. 43. 

Of lease ; relief from ; accident or mistake, xii. 50. 

Of corporate franchise, combination of corporations to 
mass profits when a ground of forfeiture of franchises. 

xxii. 164. 
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Acts of members constituting corporation, when suffi- 
cient as ground of forfeiture, xxii, 164. 

Contract of corporation in restraint of trade, when 
ground of forfeiture, xxii. 164 

Note on forfeiture and survival of franchises, xxii. 
210. 

FORGERY. 

Of bonds ; proof of complicity, vii. 334. 
Of usurious instrument, x. 462. 

FORMER ADJUDICATION. 

Estoppel must be reciprocal ; one not party to action. 
XV. 288. 

Issues which might have been tried ; separate action 
for weekly wages after wrongful discharge frt^m service, 
vii. 466. 

Judgment of district court of United States confiscat- 
ing property of rebels ; denial of motion to open decree. 
V. 118. 

Justice's judgment which has been appealed from, not 
a bar. ix. 321. 

Judgment by consent of directors of corporations ; 
effect of refusal to vacate, xiv. 103, 215, 216, 223. 

Effect of foreign decree as determining stockholder's 
liability when he had no notice of it, but it was provided 
for by the act incorporating the foreign company, ix. 
289. 

Judgment for installment of rent, when bar to senior 
action for previous installment, vii. 452. 

Judgment against principal, when not binding on 
surety, ix. 138. 

Judgment of expulsion in action at law bars action to 
reinstate member of benevolent society, xii. 54. 

By accounting ; surrogate's decree ; ground of decision. 
XV. 472. 

By apportionment of assets in surrogate's court, vi. 

447. 

Order denying motion ; new grounds, xv. 488. 
Order overruling demurrer, xiv. 419. 
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Former Adjudication (Continued). 

Order appointing receiver of corporation in collusive 
action no bar to action by attorney-general for receiver, 
ix. 153, 166. 

Vacating or modifying interlocutory orders, xiv. 103, 

215. 

Judgment against executor, who bound as privy ; 

specific legatee, xvi. 143 

Order how far conclusive ; order opening default on 
payment of $65 ; what items of cost included in amount, 
xvii. 92. 

Effect of surrogate's decree upon executor's account- 
ing ; leave to executors to reimburse themselves from pro- 
ceeds of land sold ; right to share in surplus moneys upon 
foreclosure of mortgage on such land. xix. 104. 

Decree refusing probate, xxxi. 113. 

Effect of decree ef probate, xxix. 300. 

Effect of decree of admeasurement of dower ; decree 
for sale of land in special proceeding ; effect as to ques- 
tions not litigated, xix. 322. 

Judgment in foreclosure conclusive as to what property 
embraced in corporate mortgage, xix. 340. 

Who bound by judgment in people's action to dissolve 
corporation ; receiver in foreclosure of corporate mort- 
gage, xix. 340. 

Order for issue of certificates by receiver with prior 
lien over mortgage, upon whom binding ; estoppel to con- 
test priority of receiver's certificates in foreclosure ; failure 
of lienor to object when issued, xx. 26. 

Corporation made defendant ; although receiver has 
been appointed, is concluded by report of referee, xxi. 

Of insanity, when not a bar to a subsequent commit- 
ment, xxi. 299. 

Action by servant for wrongful discharge; recovery 
when a bar to subsequent action for contingent commis- 
sions, xxii. 277. 

Pleading ; counterclaiming prior action pending ; de- 
murrer and reply, xxii. 305. 

Judgment in former proceedings by mandamus where 
plaintiff was relator, controlling, xxiv. 246. 
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Person found secreted in jury-room and taking notes ; 
allowed to depart by judge ; such action not deemed a 
judicial determination, xxiv. 430. 

Right to plead in complaint when establishing capacity 
to sue. XXV. 202. 

A former judgment may be set up in bar, where the 
issues are the same, although the causes of action are dif- 
ferent, xxvi. 360. 

Judgment in an action to reach property bought with 
stolen money in which it was found that the money was 
not stolen is a bar to another similar action charging the 
same theft although to reach other property, xxvi. 360. 

Surrogate's determination as to inhabitancy of deceased 
in granting letters testamentary conclusive ; and cannot 
be collaterally attacked, xxvi. 230. 

Conclusiveness of foreign judgment ; effect of refusal 
of the foreign court to issue commission, xxviii. ^^. 

Effect of additional facts since occurring, xxviii. 321. 

Right to second action of foreclosure against party 
omitted in first suit. xxx. 329. 

Findings not incorporated in judgment, not a bar. 
xxvii. 213. 

Note on effect of findings of fact, xxiii. 282. 

Note on the effect of a verdict or findings and the judg- 
ment thereon as res adjudicata, xxvii. 216. 

Conclusiveness of judgment as limited by the issues. 
xxvii. 112. 

Note on the rule that a judgment must be responsive 
to the issues presented by the pleading, xxvii. 132. 

Note on the pendency of another action or the recovery 
of a judgment in another action as a defense, xxvi. 218. 

FORMS. 

Forms under a railway act for obtaining consent of 
municipal authorities, etc. xxix. 392. 

Petition and order for inspection of records by tax- 
payer, xxix. 59. 

Decision and interlocutory judgment upon demurrer. 
xxix. II. 

Proceedings to direct receiver to allow inspection of 
books. XX V. 270, 272. 
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Forms (Continued). 

Petition of religious corporation for leave to mortgage 
lands. XXV. 354. 

Compromise with one co-partner, xxiii. 196. 

Release of surviving partner from specified debt, 
xxiii. 196. 

Release of estate of deceased co-partner, xxiii. 198. 

Injunction against withholding telegraph ticker, xxii. 

450- 

Of petition and order for discovery, xx. 210. 

Complaint in action to charge fund in court, xxi. 330. 

Complaint in action by attaching creditors to restrain 
disposition of proceeds of fraudulently confessed judg- 
ments, xxii. 346. 

Complaint in action to recover back preferences paid, 
where assignment has been set aside, xxii. 342, n. 

Complaint in action by creditors at large to restrain 
disposition of proceeds of alleged fraudulently confessed 
judgments at the time of an assignment, xxii. 319. 

Complaint ; in action for interference with family 
burial plot. xxv. 295. 

Complaint and order for injunction against publication 
of unauthorized recommendation, xxvii. 402. 

Complaint and injunction order to prevent erection of 
statue of deceased relative, xxvii. 387. 

Form of complaint and judgment in action by claimant 
of fraudulently deposited fund against bank and attaching 
creditors after notice, xxiii. 172, 182. 

Demand for judgment in action to enforce foreign ali- 
mony decree, xxiii. 212, «. 

Pleadings and judgment in quo warranto against 
church trustees, xxv. 253. 

Affidavit and order in mandamus to compel director of 
church to give notice of election, xxv. 250. 

Order directing that an answer be made more definite 
and certain, xxi. 469. 

Proper order on demurrer and of interlocutory judg- 
ment thereon, xxi. 330. 

Order of leave to file conviction for vagrancy nunc pro 
tunc ; and remand of prisoner, xxi. 296. 
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Order appointing receiver of corporate stock and 
directing him to vote thereon, xxv. 274. 

Order appointing receiver as ancillary to foreign liqui- 
dator and directing to go abroad on business of the trust. 
xxv. 268. 

Judgment establishing trust in renewed lease, xx. 249. 

Judgment in foreclosure giving relief between co-de- 
fendants, xviii. 373, n. 

Judgment in action to restrain railroad occupying 
street, or for damages, xvii. 279, 286. 

Judgment of forfeiture of corporate franchise, xxii. 
225. 

FOURTEEN DAY ACT. 
Discharge under, ii. 372. 

FRANCHISES. 

Control of legislature over ; action for usurpation ; con- 
trol of legislature, iii. 467. 

Grants of railroad and corporate franchises, iii. 434. 
Interfering franchises of surface and elevated railroads. 

iii. 347- 

Conflicting, between railroad and pipe-line companies. 

X. 107. 

Right of eminent domain in corporate franchise ; legis- 
lative grant of competing franchise no deprivation of 
vested rights entitling to compensation, iii. 372. 

When right of gas-light company to lay pipes, a fran- 
chise, vii. 23. 

When such franchise not transferable to assignee, vii, 

Alternative grant, election and acquiescence, x. 180. 

Forfeiture by corporation, when not taken advantage of 
collaterally, iii. 401. 

Corporate ; when forfeited by combining business with 
other corporations ; acts of members of corporation as 
forfeiting franchise ; contracts between corporations in 
restraint of trade, xxii. 164. 

Note on forfeiture and survival of franchises, xxii. 
210. 
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FRAUD. 

What is fraud. National bank accepting^ deposit when 
knowingly insolvent, xiv. 409. 

Of consignee in securing consignment, vi. 413. 

In bankruptcy proceedings, iv. 150. 

In conveying estate before marriage, i. 136, note^ 

In obtaining probate of will. iv. in. 

In purchase of property for corporation ; interest of 
buyer in the property, xiii. 460. 

Constructive, in obtaining devise or bequest upon 
promise to devote to charity. (Action to annul will.) xiv. 

71. 

When transaction not set aiside for inadequacy of con- 
sideration, ix. 437. 

Concealment of price of lands by trustee to purchase. 
x. 400. 

Constructive, to sustain attachment ; illegal provisions 

in general assignment, xv. 354. 

Attachment ; secreting property purchased on credit* 
xi. 175. 

When concealment is ground for relief against judg- 
ment, ii. 238. 

Evidence of single witness may establish, iii. 92. 

Proof of fraudulent intent of banker in receiving 
money when knowingly insolvent ; discharge in bank- 
ruptcy, xiii. 40. 

When ground for setting aside contract for a public 
work, evidence must be clear, vii. 28. 

False representations as to future events, xvii. i. 

Giving preference in excess of statutory limit, xxx. 

245- 

Effect of, to render a transfer voidable, vi. 413. 

Rescission of contract ; terms where restoration ot con- 
sideration impossible; rescission in part, not allowed. 
xviii. 381. 

When attempt to rescind contract timely ; question of 
fact. xxix. 210. 

Relief when parties not in pari delicto, xiii. 328, n. 

In obtaining judgment ; when ground to sustain action 
to set aside, ii. 238. 
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To sustain action to cancel voluntary conveyance, xiv. 
9, «. 

Insufficient to sustain action for money had and re- 
ceived, vii. 334. 

Rescission of agreement ; restoration of consideration, 
xiv. 103, 224, 226, 229. 

See note on rescission of contracts, xiv. 301. 

Of directors of corporation ; remedy ; disaffirmance of 
directors' action, xiv. 103, 209, 213. 

As a ground of relief against statute of frauds, xiii. 
210. 

Of attorney in procuring judgment ; relief against, x. 

i49» 159. ^*^' 

In purchase, remedies for. iii. 83, 92. 

As an avoidance of discharge in bankruptcy, x. 311 . 

Husband's action for fraud inducing marriage, xxxi. 

314. 

Restoration of consideration before suit. xvi. 265. 

Acquiescence ; discovery ; right to rescind contract 
where restoration impossible, xvi. 320. 

Service of summons to set aside for. xx. 420. 

Extent of recovery by innocent purchaser of usurious 
security, xxii. 147. 

Purchase of usurious security induced by, can only re- 
cover purchase-money, xxii. 147. 

Note on incidental allegations of fraud, xxiii. 93. 

Intent to defraud may be pleaded without alleging 
facts, xxvii. 5. 

Intent to defraud creditors is the only requisite to de- 
feat an assignment, xxvii. 5. 

Note on the distinction m pleading and evidence be- 
tween fraud and intent to defraud, xxvii. 5. 

Purchase by an insolvent ; following fund. xxxi. 400. 

Who not a bona fide purchaser, xxxi. 400, 410, 

Bill of particulars, when motion for, properly denied. 
xxi. 259. 

FRAUDULENT CONVEYANCES. 

By husband before marriage, i. 136, note. 
Assignment for benefit of creditors, with preference, 

and with defective acknowledgment, after purchasing by 

false representations, xiii. 31. 
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Fraudulent Conveyances {Continued). 

Between partners on dissolution ; right of general 
creditor to reclaim assets, viii. 58. 

Part consideration ; judgment against grantee, xii. 12. 

To a woman in consideration of marrying grantor, vii. 
240. 

May be impeached on a reference as to surplus moneys 
in foreclosure, viii. 50. 

Remedy of receiver of rents and profits, ii. 29. 

To defeat alimony; how set aside, vii. 264. 

Grantee may be compelled to account for increased 
value of consideration, x. 88. 

Administrator's action to set aside; protection of grantee 
who paid oflE incumbrance; transfer set aside for whose 
benefit ; grounds of fraud and undue influence ; disposi- 
tion of surplus ; notice to prove claims, xvi. 47. 

Note on the rights of transferees and others under con- 
veyance in fraud of creditors or of trusts, xvi. 59 n. 

General assignment ; withholding property for use of 
assignors, xvi. 73. 

Assignee for benefit of creditors cannot impeach unless 
actual fraud shown, unfiled chattel mortgage, valid, xviii. 

334. 

When receiver of rents and profits should be appointed 

in action to set aside, xix. 344. 

Intent by securing individual creditor with firm assets. 
zx. 279. 

By father to daughter ; trial ; charge and requests ; 

change of possession ; assignee of judgment may assail, 

same as judgment creditor, xxii. 105. 

Note on instructions to jury in creditor's suit. xxii. 
112. 

Transfers and judgments confessed at or about time of 
making assignment for creditors, abatement of, as prefer- 
ences within L. 1887, c. 503. xxii. 307. 

Judgments confessed and chattel mortgages made con- 
temporaneously with assignment for creditors a part 
thereof to determine preferences, xxii. 319. 

Note on fraudulent preferences, xxii. 327. 

Secret transfer by husband to wife ; failure to record 
deed. xxix. 3. 

See Creditor's Suit. 
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FUNCTUS OFFICIO. 
Powers of public ofiBcer, when exhausted, v. 51. 

GAS-LIGHT COMPANIES. 

Permission by municipal corporation to lay pipes, not 
transferable to assignee, vii. 19. 

When such permission is a franchise which receiver of 
company may exercise, vii. 23. 

Proceedings for consolidation ; right of stockholder to 
injunction, xxix. 102. 

GIFT. 

Validity of gift to have masses said. xii. 414. 

Power of person of unsound mind to make gift. iii. 
222. 

Unexecuted ; consideration for contract, xv. 465. 

Of stock by transfer on books of corporation to donor's 
minor children ; acceptance presumed, xvii. i. 

Of stock ; when donees not liable as subscribers, xviii. 

381. 

Mother's deposit in savings* bank for her son ; when 
executrix bound by the gift, xxiii. 43. 

Requisite cogency of evidence ; delivery of bankbooks. 
xxxi. 159. 

Gifts causa mortis ; essential conditions to validity ; 
death from a cause other than that which induced appre- 
hension, xxiv. 52. 

GOVERNOR. 
Certiorari may issue against, vi. 474. 

GRAND JURY 

Parol evidence to impeach action, vi. 33. 

Juror may be called on trial to show evidence of wit- 
ness before, vii. 334. 

Compulsory examination of accused ; quashing indict* 
ment. xviii. 96. 

Note on quashing indictment for irregularities, xviii. 

99. 
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GRANT. 

By State of lands tinder water ; oyster bed planted in 
tide waters ; liability for trespass, xviii. 192. 

Effect of grant to railroad to strip along river ; riparian 
rights. XXX. 89. 

GUARANTY. 

When void for want of consideration, xiii. 340. 

Mode of pleading collateral stipulation and breach, 
viii. 336. 

By authorized company of bond or undertaking ; ap- 
proval of bond. xi. 107, no, «, in, n. 

Of payment, when estops assignor of mortgage from 
pleading usury, viii. 351. 

Of payment of mortgage includes interest, ix. 374. 

Of collection of mortgage debt by assignor without ad- 
ditional consideration, xii. 390. 

Discharge of guarantor of mortgage by laches of mort- 
gagee, vi. 227. 

Distinguished from original promise, xiii. 340. 

Whether against loss or against liability; proof of 
actual loss, when necessary in order to recover for breach, 
xviii. 252. 

Written ; evidence of guarantor's acquiescence in or 
ratification of delay of creditor to collect obligation, xxii. 
129. 

Reasonable diligence of creditor ; question of law and 
fact. xxii. 129. 

Statute of frauds ; memorandum, xxx. 450. 

GUARDIAN AD LITEM. 

Pecuniary responsibility to be shown before appoint- 
ment ; security for costs, ii. 434. 

Appointment for lunatic defendant upon plaintiff's 
application, xix. 186. 

Appointment for infant defendant in partition ; direc- 
tion to give bond essential, xix. 406. 

Insolvency occurring after suit brought ; security for 
costs, ii. 325. 
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Appointment of special and general ; by surrogate on 
executor's final accounting ; allowances, iv. 173. 

Excused from filing security for costs by defendant's 
delay, xii. 108. 

Of infant ; when allowed to answer after judgment, 
ix. 264. 

Personal liability for expenses of ineffectual sale in 
partition, vi. 343. 

Liability for costs ; contempt ; demand, vii. 399. 

Liability for costs after infant arrives at maturity, vi. 

353- 

Compensation in action for partition, xiii. 200. 

Appointment for non-resident infant, xvii. 100. 

Must be appointed in suit for personal property of 
ward. xvii. 391. 

Costs ; limit of amount, where probate of will con- 
tested, xviii. 242. 

Right of debtor on failure of guardian for infant plain- 
tiflE to give security, xxviii. 155. 

Note on election between alternative rights by an in- 
fant or guardian ad litem, xxvii. 184. 

Note on right of defendant to pay guardian ad litem of 
infant plaintiff who has not furnished security, xxviii. 155. 

GUARDIAN AND WARD. 

Bond ; guaranty of company in lieu of sureties, xi. 
107. 

Action on bond not maintainable before accounting. 
XV. 428. 

Guardian's claim for payments ; concealment of facts 
from ward. x. 374. 

When guardian, in action by ward, should make de- 
tailed disclosure of trust fund. vi. 141. 

Mode of objecting to accounting of guardian ; exami- 
nation of accounting party by objector, to enable him to 
frame objections, vii. 149. 

Action by general guardian of ward's personal proper- 
ty, not maintainable. (Action for gratuity fund of ex- 
change.) xvii. 391. 

Grcneral guardian may sue to foreclose mortgage as- 
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Guardian and Ward (Continued). 

signed to him as such ; sale of ward's land without leave 

of court, xvii. 425. 

Father's duty as guardian of child to pay interest on 
incumbrance out of rents although tenant by courtesy, 
xxvii. 67. 

A foreign guardian to whom ancillary letters have 
been issued may maintain an action in his own name, 
xxvii. 61. 

General ; accounting ; allowance of dower not ad- 
measured, xxi. 282. 

Note on executors, administrators, guardians, etc., buy- 
ing in. xvii. 429. 

GUNPOWDER. 

Liability for explosion, viii. 355. 

HABEAS CORPUS. 

Writ not allowable to review order of recorder com- 
mitting children to care of society, i. i. 

Legality of judgment of justice of the peace not re- 
viewable. XV. 461. 

For discharge of lunatic after recovery, xi. 118, 120. 

Proceedings and evidence upon, in extradition, vi. 43. 

Necessity of return, iii. 65. 

Sufficiency of return, xiii. 189. 

For child committed to reformatory institution ; com- 
mitment reciting jurisdictional facts, how far conclusive, 
xix. 138. 

Writ will not lie for failure to file conviction for 
vagrancy, xxi. 296. 

Writ must be personally served upon sheriff, xxi. 299. 

When federal court may issue writ, xxiii. 69. 

Order of county judge upon habeas corpus removing 
restraint imposed on child and awarding custody to father ; 
when provisions of order cannot be separated, xxv. 43. 

HABITUAL DRUNKARD. 

Physician's affidavit incompetent in proceedings to 
commit ; appointment of committee ; proof to sustain 
single occasion, xx. 162. 
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HEALTH DEPARTMENT. 
Of New York city ; special order of. iv. 97. 

HEIRS. 

Provisions of 2 R. S. 109, § 53, and 116, §18, postponing" 
actions against heirs, do not apply to mechanic's liens, ii. 
119. 

What complaint and judgment should show in actions 
by creditors against ; defense of statute of limitations, iv. 
127. 

Action against, for debt of ancestor ; sufficiency of 
complaint ; proper parties defendant, xviii. 142. 

Action against ; leave to sue ; pleading; parties; order, 
xviii. 142. 

HIGHWAYS. 

Dedication of land as highway, ii. 386. 

Note on evidence of dedication, ii. 400. 

Meaning of " sidewalk " in a covenant ; width of, not 
judicially noticed, ii. 230. 

Power of legislature to authorize new use of street. ix» 
181. 

Obstruction ; puppet show in window drawing crowd 
on sidewalk; injunction by adjoining proprietors, xv. 250. 

An unauthorized continued obstruction a nuisance, ii. 
211. 

Obstructed by snow heaped up by railroad snow-plow. 

i- 63, 75, «, 79, «. 

Easement of public and abutting owners ; what is an 

obstruction, xii. 124. 

Obstruction by railroad company ; nuisance ; negli- 
gence, iii. 347 ; iv. 32. 

Highway taken for a railroad track, iii. 401. 

Surface railroads and elevated railroad, iii. 372. 

When may be used for railroad without additional com- 
pensation, iv. 15. 

Construction of horse railroad in street without owner's 
consent, xv. 52. 
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Highways {Continued). 

Note on obstruction of highways ; who may maintain 
action, xii. 152. 

Change of grade of village street; report awarding 
damages ; appeal, xiv. 493. 

Obstruction ; show-case on sidewalk ; municipal per- 
mit, xviii. 123. 

Use of business premises for unusual exhibition draw- 
ing crowds which obstruct sidewalk ; injunction pendente 
lite, xviii. 126. 

Note on obstruction of sidewalks for business pur- 
poses, xviii. 129. 

Pedestrian not negligent in omitting to look out for un- 
safe condition of city sidewalk, xx. 324. 

Duty of town in care of bridge, xxii. 387. 

Obstructing sidewalk in city street by backing across 
to load goods ; business necessities ; invalidity of city 
ordinance authorizing such use of walk. xxvi. 150. 

Note on private rights in a public place, xxx. 310. 

Easements of abutting owner ; shade trees, xxxi. 198. 

Proceedings for street opening under special statute ; 
right to compensation reviewing award, xxix. 361. 

Assessment to party becoming owner, after improve- 
ment made, but before confirmation of assessment ; when 
assessment becomes a lien. xxiv. 125. 

Conveyance of land, before award made ; construction 
of conveyance ; when purchaser entitled to award for the 
taking of land, in lieu of the land. xxiv. 128. 

Award for lands taken for a street opening, when, and 
in whom vested, xxiv. 134. 

Effect of deed bounding on highway ; right of abutting 
owner although grantor reserves title, xxviii. 190. 

Abutter's action to prevent sale of street franchise. 
xxix. 385. 

Right of elevated railroad to project station into side 
street, xxviii. 198. 

Right of abutting owner to compensation in case of 
elevated railway, x. 245. 

Where city owns fee in street, xi. 236 (rev'g iii. 478) ; 
xii. 276, 
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HOLIDAYS. 

Half-holiday act ; time for service of answer when 
last day falls on Saturday, xx. 11. 

Half -holiday act ; service of papers on Saturday, xx. 
14. 

Right to issue writ on holiday, xxix. 172. 

Note on dies nonjuridicus, xxix. 179. 

HOMICIDE. 

What is murder in the first degree ; premeditated as 
well as deliberate design necessary, x. 261. 

What sufficient to show deliberation, xii. 187. 
Indictment for ; trial; jury. xvi. 128. 

HOSPITAL. 

May be required by mandamus to correct death regis- 
ter, viii. 332. 

Charitable hospital is not liable for malpractice if it 
exercised due care in selection of physician, xxvii. 37. 

Care on part of hospital by providing against dangers 
reasonably expected, xxvii. 37. 

HOUSEHOLDER. 

Right of, to remove trespasser, xxi. 75. 
Note on right of householder to exclude trespasser. 
xxi. 23. 

Indebtedness of, not a justification for a trespass, xxi. 

15. 

HUSBAND AND WIFE. 

Husbands right to administer on her estate, xii. 414. 

Custody of children, x. 215. 

Husbands liability for goods stolen by wife in separate 
business ; actions against married women, xiv. 333. 

— for wife's crimes and torts, xii. 283, 302, «., 305, n. 

Liability of husband, living separate from his wife, for 
wages of servant discharged by him but retained by the 
wife. ix. 407. 
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Husband and Wife (Continued). 

Liability of estate of deceased husband to pay arrears 
of alimony awarded by foreign decree, xii. i6o. 

Liability for medical services for the wife. xxii. 289. 

When husband not to be allowed upon his accounting 
as executor of wife ; medical services for the wife. xxii. 
289. 

Liability of husband in action by wife's attorney for 
services in bringing suit for separation, afterwards aban- 
doned, xxvii. 228. 

Agency of husband for purpose of drawing from savings 
bank. ii. 342. 

Wife not ordinarily agent to employ broker to sell hus- 
band's property, x. 161. 

Right of married woman to empower husband to re- 
lease dower, xxviii. 21. 

Dealings between; when wife's money kept by hus- 
band a deposit, and not a loan. v. 215. 

Duress of wife ; threats, xvii* 267. 

Competency of wife as surety for husband ; husband 
as surety for wife upon her bond as administratrix, xx. 
164. 

Wife's power to convey to secure husband's surety, xx. 
263. 

Partnership between them. xii. 304, n. ; xiv. 341. 

— and wife's liability on firm obligation, xv. 397, 403. 

Action for an accounting not maintainable, xv. 408, ». 

Note on legal identity of husband and wife. xii. 302. 

Partnership between ; liability of wife upon firm note ; 
estoppel, xix. 239. 

Wife's liability. Power of wife to purchase property 
on credit, and rules determining her liability ; acceptance 
of deed of mortgaged premises with clause assuming mort- 
gage ; possession of separate estate, v. 230. 

Married woman carrying on separate business ; liabil- 
ity on accommodation note ; estoppel, xiii. 428. 

Note of married woman pledging separate estate, fore- 
closed, i. 303. 

Married woman's liability on indorsement, ii. 76. 

Validity of contracts of married women ; evidence 
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thereof ; husband as agent for wife ; authority to draw 
post-dated check ; separate business, iii. 171, 180, n. 

Separate estate ; how charged, xii. 402. 

Joint note ; charge of separate estate ; lis pendens, viii. 

253. 

Note on contracts and obligations of married women ; 

general rule ; separate estate ; what acts for the benefit 
of her estate, and evidence of benefit ; intent to charge ; 
separate business : services ; estoppels ; admissions ; hus- 
band's agency ; frauds, iii. 180, note. 

Actions. Action by wife for enticing away husband 
maintainable, vii. 249. 

Suit by and against wife, without consent or joinder of 
husband, vii. 249 ; x. 28. 

Action against married woman for her tort ; parties ; 
joinder of husband ; name in which she should sue. xii. 
302, n. 

Husband not proper party to action for partition of 
wife's separate property, xiv. 94. 

Service upon husband for himself and wife in fore- 
closure, iv. 144. 

Action between to establish trust ; resulting trust ; 
accounting by wife for rents and profits, xiv. 13. 

Action by her against husband for assault, xii. 304, w. 

Warrant to seize money of absconding husband, and 
directions thereon, vii. 260. 

Note on effect of married woman's acts. vii. 310. 

Wife's action for enticing away husband ; proof of so- 
licitations of defendant ; damages, xvii. 226. 

Wife's action for enticing away husband ; intentional 
alienation ; proof of harboring ; damages, xvii. 221. 

Action for enticing away plaintiff's husband, maintain- 
able ; loss of services not essential; loss of co7isortium; 
injury to person ; right of wife to sue alone, xvi. 293. 

Action for alienating affections of a husband ; allega- 
tions in answer will be made more definite to determine 
whether defense is complete or partial, xxi. 469. 

Wife's action for enticement not maintainable when 
followed by voluntary separation, xxviii. 21. 

Note on the distinction between an action for enticing 
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Husband and Wife (Continued). 

away and harboring a wife or husband and one for crim- 
inal conversion, xxviii. 2*5. 

Abandonment cases, xx. 245. 

Charge of abandonment ; wife voluntarily leaving 
husband in another State, yx. 298. 

Note on concurrent acti^.<ils for the same wrong, xxi. 7. 

Wife's action to annul marriage, alimony not granted, 
xxii. 58. 

A married woman may recover for inability to labor 

on her own account, but not for loss of earnings, xxvii. 

46. 

Husband's action for fraud inducing marriage, xxxi. 

314. 

Tenancy by the entirety not abolished by the married 

woman's acts. xii. 283. 

Where lands are conveyed to husband and wife, he may 
make a valid conveyance of his interest to her ; effect of 
married woman's acts on tenancy by entirety ; validity of 
purchase-money mortgage by wife to husband, vii. 299. 

Deed ta husband and wife as joint tenants, creating a 
]oint tenancy and not a tenancy by entirety, xxiv. 219. 

Estate by entirety ; disposition of surplus moneys so 
held, xxviii. 81. 

Note on tenancy by entirety; xxiv. 229. 

Tenancy by the entirety ; effect of divorce, xxv. 133. 

Husband and wife may hold lands as joint tenants, 
xxvii. 58. 

Conveyance from husband to wife without valuable 
lonsideration sustained, xxix. 3. 

Dower not barred by false representations of mort- 
gagor that he is unmarried, vii. 236. 

Dower not released by articles of separation between. 

ill. 295- 

Separation; legality and enforcement of covenant of 

support in articles, vii. 256. 

Domicil, in divorce, x. 329. 

Conveyance by woman contemplating marriage, in tn-st 
for her. use during her life, and afterwards to divide be- 
tween her heir and her husband, x. 72. 

Deed to a woman in consideration of her marrying 
grantor, when void. vii. 240. 
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Deed between, valid in equity, i. 81. 

Insurance ; non-assignability of policy of life insurance 
in favor of wife. vi. 409. 

Excess of premiums on 7ife policy of husband for wife's 
benefit ; right of husband's creditors to lien. xx. 443. 

Nature of wife's insurable interest in husband's life. 
XXX. 213. 

ICE. 

Right to take ice from pond ; assignment of right v. 
172. 

IDENTITY. 
Note on identity of name. xxii. 105. 

IMPRISONMENT. 

Liability of sheriff for escape of prisoner from jail 
liberties, v. 360. 

Application of debtor on limits for discharge ; expendi- 
ture of income, xvii. 277. 

In civil cases ; when defendant entitled to discharge 
under L. 1886, c. 672. xviii. 220, 231, «., 232, w., 233, r/., 235, 
486. 

Note on discharge from imprisonment, xviii. 229. 

Discharge under Code Civ. Pro., sec. iii, as amended 
in 1886 ; undertaking on discharge from arrest to remain 
amenable to mandate issued to enforce judgment ; neg- 
lect to issue execution ; discretion of court to deny ap- 
plication for discharge, xviii. 451. 

In civil cases; discharge under L. 1886, c. 672; im- 
prisonment under order of arrest. • xix. 52. 

Discharge from liability to imprisonment on execution 
under L. 1886, c. 672 ; neglect to issue execution after 
judgment ; defendant deemed in custody of sureties on 
undertaking. xix. 57. 

Discharge; neglect to issue body execution, xix. 150. 

Discharge from liability to body execution for delay to 
issue ; excuse for delay, xx. 175. 

Sheriff has custody of prisoner after conviction and be- 
fore removal, xxi. 299. 

See Arrest ; Punishment ; Sentence. 
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INCUMBRANCES. 
Wfaat are. il. 56 ; iii. 12. 

INDEMNITY. 

Surety's right to ; equitable defense against assignee 
of principal, xx. 293. 

Right of person held for personal neglect of another 
to recover over. xxix. 238. 

Note on indemnity, assignment and subrogation, xxx. 

173- 

INDIANS. 

Lease of land in reservation ; renewal under act of 
Congress, xv. 382. 

Seneca Nation a public corporation ; right to sue ; elec- 
tion of officers and trial of title to such office ; injunction 
against unlawful claim to office, xxvii. 253. 

INDICTMENT. 

Allegation as to time of offense committed by numer- 
ous acts ; misnomer of third person, viii. i. 

For grand larceny ; conviction of petit, xiii. 55. 

For obscene writing, ii. 66. 

Perjury ; time and place ; administration of oath, how 
alleged, vi. 151. 

For contributions for political purposes ; form ; civil 
service act ; evidence ; of admissions ; of payment and 
purposes ; of knowledge of election ; payment, meaning 
of ; employe, meaning of ; congressional power of legisla- 
tion ; trial, charge as to weight of evidence in criminal 
case. xi. i. 

For conspiracy, sufficiency of. xx. 368. 

Of election inspectors ; sufficiency thereof ; false re- 
turn. XX. 376. 

Employment of children in theatrical exhibition in 
violation of Penal Code, § 292, what necessary to show. 
xxiv. 357. 

Requisities of indictment for libel ; demurrer, xxx. 
200. 

Conspiracy to commit felony, xxxi. 176. 
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Quashing, for irregularity of grand jury. vi. ^^. 

Quashing for irregularities ; examining accused before 
grand jury, xviii. 96. 

Note on quashing for irregularities before grand jury, 
xviii 96. 

Special plea; existence of marriage relation, how 
alleged, x. 462. 

EfEect of nol.pros. at various stages, i. 193. 

When defect in, does not affect the judgment after ver- 
dict, vi. 151. 

Removing to oyer and terminer ; stay pending motion ; 
affidavit to obtain stay ; Code Crim. Pro. § 347 ; L. 1881, 
c- 576, § 14 ; punishing fraudulent registration of voters ; 
Penal Code, g 696, as to punishment, xi. 89. 

Allegation in indictment for conspiracy; overt acts. 
XX. 368. 

INFANTS. 

Power of supreme court as to partition of lands, vi. 

343- 

Relief against attorney's misconduct ; where applica- 
tion should be made. x. 149. 

Right to rescind partnership, and recover capital paid 
in. X. I. 

Improper sale of infant's real property ; remedy, x. 
149. 

Liability for costs of suit continued after coming of 
age. vi. 353. 

When infancy of a mortgagor no defense to foreclosure, 
vi. 469. 

Gift of stock to ; acceptance presumed, xvii. i. 

Foreclosure of mortgage to general guardian ; sale of 
land by guardian without leave of court, xvii. 425. 

Proceedings relating to custody ; no jurisdiction vested 
in county judge; when not to be exercised by supreme 
court justice, xxv. 43. 

Statutory proceedings for the sale of infant's real 
property, resorted to not for the purpose of selling to the 
person named, but to infant's father, void as to a pur- 
chaser from a person claiming under it, although there 
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was no intentional f raud, and infant received value, xxvi. 

245- 

Actions by or against. Interests protected by the court, 
iii. 12. 

Guardian a^/ ///^/«/ when allowed to answer after judg- 
ment, ix. 264. 

Pecuniary responsibility of guardian ad litem to be 
shown before appointment ; irresponsible guardian ad 
litem of infant to give security for costs, ii. 434. 

Security for costs when suing as poor person, xiii. 182. 

Protection in foreclosure, iii. 73. 

Bound by judgment removing cloud on title ; day to 
appear after coming of age. xiii. 16. 

How bound by act of guardian ad litem in contesting 
will, xxvii. 183. 

Note on election between alternative rights by an in- 
fant or guardian ad litem, xxvii. 184. 

INJUNCTION. 

In general. Operative, or working injunction, rather 
than prohibitory, not granted, i. 75, «, 

When refused on account of laches, iii. 347. 
Denied when not asked for in good faith, ii. 440. 
When private action for not maintained, iii. 347, 467. 
Void restriction of application to supreme court for. 

iii. 478. 

When not granted against trade union, ix. 393. 

Pendente lite^ when refused ; probability of injury ; 
cause of action . xvi. 359. 

Temporary ; publication of plaintiff's name as debtor, 
xvi. 419. 

Pendente lite; grounds for refusing continuance ; ability 
to respond in damages, xix, 193. 

Damages not recoverable for trespass after action 
brought to enjoin, without supplemental complaint, xix. 
261. 

Form of, against withholding telegraph ticker, xxii. 

450- 

Note on equitable exceptions to the uniformity of the 



VOLS, I.-XXXL OF ABBOTT'S NEW CASES. 225 

law, and on actions to enjoin the enforcement of a statu- 
tory or legal right, xxiii. 472. 

An affidavit of what appeared from statements of cer- 
tain persons, without setting forth the statements, insuffi- 
cient to support an injunction. Sufficiency of counter affi* 
davits in such case is not shown, xxvi. 257. 

Preliminary injunction granted for want of pecuniary 
responsibility although ultimate recovery was doubtful, 
xxvii. 75. 

Against taking ex parte proceedings, xxvii. 147. 

Right to grant, although damages could not be recov- 
ered at law, right of relatives to prevent erection of 
statue of deceased person, xxvii. 387. 

Where injury to be prevented is less than that occa- 
sioned by injunction, xxx. 412. 

Various matters for allowing. To restrain violation of 
contract to sing. xiii. 147, if., 144. 

Against breach of condition subsequent in deed not 
granted at suit of grantor, xiii. 91. 

To enforce covenant restricting the use of realty when 
surroundings have changed, refused, x. 235. 

Against corporation ; when will not be granted at in- 
stance of person holding but a small minority of the stock, 
ix. 214, 

Will be granted to restrain trustees of religious cor- 
poration from acting as such after ceasing to be members 
of the society, x. i. 

To restrain municipal comptroller from paying out 
public moneys,*denied. xiii. 149. 

To stay creation of municipal debt. i. 157. 

Against nuisance created by smoke and noise of loco- 
motive, iii. 306, 467. 

Violation of city ordinance ; nuisance, xiii. 468. 

When not granted to prevent obstruction of windows. 

ii. 435- 

Temporary, not allowable ; sending action to deter- 
mine title to office, xi. 64. 

Will not lie against public officer who has only lawfully 
expressed his views of plaintiff's business, x. 162. 

Not issued against officers about to levy assessment be- 
fore taking oath of office, xiii. 162. 
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Against police interference; action to restrain arrest ; 
betting and gaming ; " book-making;" L. 1877, c. 198. xi. 

337- 

Against police interference with running blast furnace 

on Sunday, xii. 446. 

To restrain police from arresting Hebrew trading on 
Sunday, xii. 455. 

Will lie against common council for abuse of discre- 
tion. X. 180. 

To restrain insolvent partners from disposing of prop- 
erty, vii. 295. 

Against construction of elevated railroad ; delaying to 
permit proceedings to acquire right, xi. 236; rev'g iii. 478. 

— and parties ; insolvency as ground, xi. 298. 

When defect in title of railroad to its road-bed will not 

sustain action by people to enjoin, ix i8i. 

When illegality of an elevated railroad at a single point 
will not sustain, iii. 372. 

To restrain receiver, pendente lite^ from exercising 
franchise, when refused, vii. 23. 

In one action, when not granted to stay another 
action, ix. 235. 

Of action on town bonds in federal court ; change of 
residence for the purpose of giving jurisdiction, xi. 163. 

Petition of creditors in bankruptcy proceedings ; 
amendments, iv. 150. 

Against actions interfering with distribution of assets 
of insurance company, vi. 293. 

Not granted against suits against assignor for benefit 
of creditors, pending settlement of estate, iv. 290. 

When granted in creditor's suit to reach surplus of 
trust fund. i. 30. 

To restrain summary proceedings, xii. 30, 348. 

Proof of infringement or imitation of trademark suffi- 
cient to sustain action, v. 265. 

Not issued for fraud without infringement xi. 86. 

To restrain use of firm name. v. 274. 

Against exhibition drawing crowd on sidewalk ; law- 
. f ul business, xv. 250. 
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Action to restrain mortgagee of cemetery lot from inter- 
fering witb interments, viii. 159.- 

Action to restrain operation of elevated railroad and for 
damages in an action in equity, triable by court, xvii. 289. 

Pendente lite against display in show-window drawing 
crowds which obstruct sidewalk ; special injury to adjoin- 
ing proprietor, xviii. 126. 

Against private nuisance ; noise of electric-light 
engines, xviii. 340. 

Against police interference with private club ; sale of 
liquors at public ball. xix. 32. 

In favor of single stockholder against illegal acts of di- 
rectors, when equity should grant, xix. 193. 

Against votes by proxy at corporate election, xix. 437. 

Against sale of trust certificates issued on behalf of 
several corporations, xix. 459, n. 

Not granted against sheriff's allowing attaching cred- 
itors to examine books, xx. 200, 207, n. 

To restrain street obstruction, xx. 385. 

To restrain public officer from removing storm-door. 
XX. 398. 

Against imitation of corporate or associate name. xxi. 

95. 

Against foreign corporation to enjoin use of corporate 

name. xxi. 104. 

Against use of corporate name. xxi. 115. 

Against maintenance of hospital in residential locality. 
xxi. 159. 

Under fire laws ; forbidding progress of work. xxi. 
164. 

Restraining trial of charges preferred against a club 
member, xxi. 248. 

Restraining interference with seat in exchange, xxi. 

253- 

When it will not be granted in action for dissolution of 

corporation, xxi. 279. 

Proposed use of stable, when it will not be enjoined. 
xxi. 472. 

Stable, when not a nuisance /^r se. xxi. 472. 

For violating city ordinance in erecting a stable ; when 
suit by a private individual will not. lie, xxi. 472, 
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Taxpayer's action to restrain purchase of land by 
municipal corporation, xzii. 80. 

Creditors at large may enjoin sheriff from disposing of 
proceeds of confessed judgments alleged to be part of an 
assignment for creditors, xxii. 312, 312, «., 315, 319, 346. 

Pendente /i/f against removal of telegraph ticker. xxiL 

452, «• 

Disposition of assets of a combination of corporations; 

leave to renew, zziii. 315. 

Infringement of corporate name; injunction not 
granted in the absence of proof that defendant uses name 
so as to cause mistakes of identity, xxiv. 368. 

Against performance of dramatization of literary 
work in violation of agreement with plaintiff to make 
dramatization, xxiv. 381. 

Fact that contract fails to provide for all details, or to 
fix specific time for performance, not a ground for refusal 
of injunction, xxiv. 381. 

Contract for personal services ; when court will prevent 
person from working for another ; preliminary injunction 
not granted where a reasonable doubt exists of success 
upon the trial, xxiv. 393. 

Enforcing contract for personal services by enjoining 
breach of negative promise; reservation of right to employ 
for following season, imposes no complete obligation, 
xxiv. 419. 

Against statutory proceeding, when refused, xxv. 231. 

Against desecration of family burial plot. xxv. 295. 

To enforce contract for personal services ; contract to 
sing ; refusal, for employer's breach, xxv. 334. 

To restrain enforcing judgment against insolvent cor- 
poration, xxv. 348. 

Preliminary ; when proper ; reorganization of Sugar 
Trust ; stockholder's right to information, xxv. 438. 

Against summary proceeding for non-payment of rent 
xxvi. 35. 

Against operation of elevated railroad in street ; effect 
of abutting owner's delay or acquiescence ; proof of sub- 
stantial injury necessary, xxvi. 73. 

Against continuing trespass to easement ; against 
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nuisance where damage only nominal ; operation of ele- 
vated railroad in street in front of plaintiff's premises. 
xxvi. 88. 

Supreme court will not enjoin probate proceedings 
unless the party seeking the injunction would be remedi- 
less, xxvi 389. 

Public corporation may obtain injunction against per- 
son claiming to be an officer thereof ; security in such 
case unnecessary, xxvii. 253. 

In favor of owner of fraudulently pledged securities 
against bona fide pledgee ; requirement as to notice of in- 
tended sale, xxvii. 266. 

Preliminary to prevent violation of agreement allow- 
able, where otherwise plaintiff would have no remedy, 
xxvii. 294. 

Restraining a trade libel, xxvii. 376. 

Against publishing portrait of plaintiff's child, xxxi. 
266. 

Right of privacy ; right to publish biography and pic- 
ture of a public personage, xxx. 372. 

To restrain erection of statue of deceased person, xxx. 

376. 

Note on injunction against publications infringing on 
privacy or affecting character or reputation, xxvii. 379. 

Right to enjoin publication of unauthorized recom- 
mendation, xxvii. 402. 

Awarding damages in action for injunction, xxviii. i. 

Action to restrain enforcement of judgment, xxviii. 

97- 

Note on the rule as to enjoining enforcement of judg- 
ment, xxviii. 97. 

Against blasting on adjoining premises, xxviii. 481. 

Injury to real property by blasting, xxix. i. 

Against unauthorized use of name of hotel on brand of 
cigars, xxviii. 451. 

Against owner and contractor, xxix. i. 

Regulating construction of sewer by city. xxix. 140. 

Pending taxpayer's action to prevent sale of franchise. 
xxix. 384. 

Refused in taxpayer's action, xxix. 385. 
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To prevent sale of street franchise ; abutter's action 
xxix. 385. 

Enforcement of covenant restricting building; payment 
of damages to avoid injunction, xxx. 260. 

Effect of injunction against use of new corporate 
stock-book. XXX. 381. 

Encroaching wall of building, xxx. 412. 

Note on relief against encroaching wall. xxx. 416. 

Nuisance ; use of premises annoying neighbor, xxxi. 

337. 

Mortgagee's action to prevent waste, xxxi.. 387. 

Effect, Against payment^ no defense to action, iv. 23. 

Time to take effect may be postponed, xxi. 115, 

Mode of granting and dissolving, A gainst corporation ; 
notice of application, xiv. 328. 

Application to be made on affidavit, and not on verified 
complaint alone, ii. 453. 

Enforcement stayed pending appeal, iii. 53. 

Vacated by court, iii. 61. 

When court will not vacate on defendant's giving 
undertaking under Code Civ. Pro. § 629. xv. 52. 

Will not be restored after vacatur, to bring party in 
contempt, x. 395, n. 

When undertaking may.be enforced, iii. 22. 

Reference to ascertain damages under, what it deter- 
mines, ii. 191. 

Motion to continue temporary ; reference ; confirma- 
tion of report, xviii. 416. 

Full security as on staying a judgment not required to 
stay enforcement of fraudulently confessed judgments, 
xxii. 319. 

Counter injunction enforcible only by violating first 
injunction, nrast be vacated irrespective of merits, xxii. 

427. 

Reference to determine damages will not be granted 

after judgment of dismissal of action without providing 

for reference, xxii. 450* 
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INQUISITION. 

Of lunacy, iii. 274. 

In lunacy, as evidence, xx. 286. 

INSANE PERSONS. 

Lunacy defined, ix. 141. 

The borderland of insanity, iii. 225. 

Absurd suspicions ; delusions, xv. 141. 

Feigned insanity. . iii. 209. 

Civil' acts of insane persons ; mortgage ; defense of 
usury, iii. 274, 280, «. 

Assignment by inmate of asylum not having been ad- 
judicated. XX. 283. 

Action on obligation of insane person ; necessity of 
leave to sue. xxviii, 245. 

Effect of insanity of partner, xx. 279. 

Crimijial responsibility of the insane, iii. 187, 195, 200. 

When, one adjudged, at time of crime, may be com- 
mitted to asyliim as dangerous, although once discharged 
from asylum as cured, xxi. 299. 

Judicial custody^ &c. Notice to heirs on inquisition ; 
what finding under inquisition sufficient, ix. 141. 

Effect of inquisition, xv. 141 

Proceedings for sale of property of insane persons, iii. 
285. 

Debt of lunatic to asylum for support ; mortgage of 
real estate ; petition ; notice of proceedings, xiv. 502. 

Powers of commission of lunacy ; inquest ; evidence ; 
medical care. vii. 425. 

Powers of commissioner as to discharge of patient, iii. 
218. 

Jurisdiction of commissioner in cases of tort. iii. 229. 

Injuries to patient in asylum ; remedies for ; evidence, 
iii. 229. 

Discharge on recovery, iii. 225 ; xi. 118, 120. 

Continued detention after recovery, iii. 218. 

Appointment of guardian ad litem for lunatic defend* 
ant. xix. 186. 

Use by committee of personalty to pay liens on realty . 
respective rights of heirs and next of kin ; duty of con.- 
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mittee ; assignment of mortgages upon payment thereof 
from personalty ; resort to realty to pay debts ; approval 
of committee's accounts and effect, payment from person- 
alty for repairs on realty, xx. 60. 

Liability of town for. support of indigent lunatics in 
State asylum, xx. 123. 

INSOLVENCY. 

Discharge under fourteen-day act. ii. 372. 

Foreign insolvent assignment of choses in action ; va- 
lidity. X. 346. 

Discharge ; omission of creditor's name from schedules 
not excused by advice of counsel, xxvii. 19. 

An intentional omission of creditor from schedules not 
cured by subsequent insertion, xxvii. 19. 

INSPECTION. 

Of books of foreign corporation, order for, v^hen prop- 
erly vacated, term of order, xx. 381. 

See Discovery. 

INSTALLMENT SALES. 

Action for price upon vendee's refusal to accept xxi. 
181. 

Note on installment sales, xxi. 189. 

See Sales. 

INSURANCE. 

General principles. Mistake of agent of company in 
writing down assured's replies to questions, xv. 234. 
Stipulation for examination under oath ; waiver, viii. 

315- 

Renewal of policy void for misrepresentation ; inno- 
cent misstatement, viii. 315. 

Agent's compensation, i. 470. 

Note on pleading and proving performance of condi- 
tions precedent in actions on insurance policies, xxviii. 

449- 
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Fire, When grantee from fictitious grantor has no in- 
surable interest, vii. 47. 

Conditions in fire policy ; credit for premium ; cancel- 
lation for non-payment ; waiver, vi. 456. 

Warranty of occupation of premises ; mistake of agent. 
XV. 234. 

Condition against further insurance, how violated ; 
statement as to amount of incumbrances, viii. 315. 

Loss payable to mortgagee; clause avoiding policy in 
case of litigation applies to foreclosure, viii. 315. 

Waiver of defect in proofs of loss ; consideration of 
waiver of forfeiture, viii. 315. 

Notice of loss and waiver of condition ; retention of 
proofs. XV. 234. 

Pledge of fire policy, xxiii. 436. 

Overvaluation of loss under fire policy, xxviii. 444. 

Life, Policy-holders, creditors, not partners, vii. 198. 

Action on lapsed life policy ; relation between policy- 
holder and mutual company, viii. 331. 

Ofif-setting premium notes, vii. 198. 

Agreement to apportion surplus assets to policies ; 
remedy, xiv. 32. 

Life policy for benefit of wife ; surrender by husband ; 
exchange for paid-up policy ; ratification by wife in part 
only. XV. 75. 

Right to surrender life policy and change beneficiary, 
xii. 25. 

Crediting premium by agent ; notice of forfeiture ; sur- 
render of policy for benefit of wife and phildren ; ac- 
knowledgment of wife's surrender, xi. 145. 

Non-assignability of life policy in favor of wife; en- 
dowment policy, vi. 409. 

Life policy for benefit of children ; right of insured to 
surrender, xvii. 7. 

Life policy payable to •* wife ;" divorce ; action to re- 
form policy, xvii. 15. 

Action to annul a life policy because beneficiary no in- 
surable interest and hostile ; wager-policies ; estoppel, 
xvii. 18. 

Note on the rights of a beneficiary in a policy of life 
insurance, xvii. 21. 
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Reformation of life policy upon ground of mistake ; 
loss payable to wife only so long as she remains such ; di- 
vorce, xviii. 325. 

Life, excess of premiums ; right of creditors of insured 
to lien on policy, xx. 443. 

Requesting proofs of death, when not a waiver of for- 
feiture, xxiii. 271. 

Nature of insurable interest of wife in life of husband, 
xxviii. 288. 

Right in policy of persons whose funds were diverted 
to payment of premiums, xxviii. 288. 

Right of partnership to policy taken by partner on his 
life and paid with diverted firm funds, xxviii. 289. 

Life ; policy on insurable interest of wife belongs to 
her although the husband paid the premium with stolen 
money, xxvii. 75. 

Life ; effect of payment of premiums on life policy 
with embezzled funds ; right of owner of funds to pro- 
ceeds of policy, xxvii 341. 

Insurance companies. Construction of general act for 
life and health companies, vi. 258. 

Individual liability in life companies ; when stock- 
holders personally liable if certificate not filed, vi. 258. 

Deposit by company for benefit of policy-holders ; lien, 
xi. 150. 

Proceedings on dissolution ; remedies of creditors ; new 
parties, vi. 293. 

Notice to present claims on dissolution of company, 
vii. 98. 

Motion to compel receiver of insolvent company to ad- 
vertise for claims; time and extent of publication, xi. 139. 

Mode of ascertaining present value of policies, vii. 198. 

Verification of annual statement ; where to be filed, 
vi. 151 ; xii. 252. 

Permission to do business ; superintendent,. when com- 
pelled to recognize foreign company, xii. 252, 268. 

What is the reserve required of life insurance compa- 
nies, vii. 198. 

Benefit societies which afford aid in cases of " physical 
disability " are not insurance companies, x. 162. 
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Deposit by insurance compaay for benefit of policy- 
holders ; withdrawal of part ; creation of trust, xi. 150. 

Assessment insurance ; lapsed benefit insurance cer- 
tificate, when not; reinstated by receipt of dues, xxiii. 271. 

In mutual benefit society ; notice of assessments; for- 
feiture by non-payment ; waiver of proof of death, xvii. 

53. 

INTEREST. 

When allowed on recovery of money had and received, 
ii. 163. 

On legacies, and on executor's accounts and commis- 
sions, iv. 322. 

See Usury. 

INTERLOCUTORY JUDGMENT. 

Entered upon order overruling demurrer ; direction in 
or4er. xxi. 330. 

Power of clerk tp enter, on failure to specify relief.^ 
xxi. 330. 

Proper practice on entry of. xxil 330. 

When clerk cannot enter upon referee's report, xxii. i. 

Form of, to be settled by referee's report before entry. 
xxiL I. " 

. Direction to enter, by referee to " hear and determine" • 
all the issues ; proceeding after entry ; final judgment to» 
be entered only under rule 30. . xxii. 12. 

Note on interlocutory judgmentis. xxi. 347. 

Interlocutory proceedings taken after judgment of 
dismissal; reference to determine damages on dissolving 
injunction, xxii, 450. 

INTERNAL REVENUE. 
Validity of tax deed ; necessity of demand for tax. i. 

INTERPLEADER. 

When action lies. (Action by county against holders 
of bonds, part being valid and part invalid.) xi. 461. 

By motioti ; substituting sheriff and attaching creditor ; 
questions on motion ; amending pleadings, xxviii. 460. 
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By bank, of adverse claims to deposit, vi. 394. 

In case of conflicting claims to price of goods, x. 147. 

By warehouse-keeper to determine conflicting claims, 
vii. 318. 

Of executor or administrator in New York city court. 
XX. 243. 

Remedy of bank after notice of receiver's claim, xxi. 

383. 

Claim of ownership by third person to bond and mort- 
gage under foreclosure, payment of amount due into court 
by owner of equity of redemption, when allowable. xxiiL 

230. 

Of adverse claimant to savings' bank deposit, xxiii. 40, 

42. 

INTERVENING. 

Note on intervening; rules applicable to application 
by stranger for leave to intervene, vi. 304. 

See Parties. 

ISSUES. 

Of fact directed to be tried in common pleas by supreme 
court on appeal from surrogate's decree^ verdict to be 
certified directly to surrogate, xxii. 66. 

See Trials. 

JAILS. 

Power of jailer to discharge prisoner ; liability of 
sheriff for escape of prisoner from jail liberties, v. 360. 

JOINDER OF ACTIONS. 

When allowed, although all defendants not jointly con- 
nected in every act complained of. vi. 212. 

Does not prejudice defendant's right of trial by jurj*. 
V. 72. 

Necessity of suing for all installments of rent due« 
vii. 452. 
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Action against maker and guarantor, v. 278. 

Action for money loaned united with action to enforce 
lien upon specific avails of real estate mortgaged to secure 
the loan. xxiv. 104. 

JOINDER OF PARTIES. 
See Parties. 

JOINT DEBTORS. 

Release of one of several partners after dissolution, 
extent of. xxiii. 190. 

Note on releases to one of several joint debtors, xxiii. 
194. 

Merger of joint obligations in judgment ; effects of 
opening as to one. xxviii. 356. 

Merger of joint obligation in judgment, xxix. 400. 

Note on several judgments against one of several joint 
debtors, xxviii. 360. 

JOINT TENANCY. 

Deed to husband and wife as joint tenants, making 
them joint tenants and not tenants by entirety, xxiv. 219. 

JUDGES. 

Disqualification ; surrogate having acted as attorney 
for executor in former suits, viii. 260. 

Power of, to amend orders of other judges, xxii. 299. 

Right of judge out of court to issue mandamus, xxix. 
172. 

JUDGMENT AND DECREE. 

What is final, within stipulation on appeal, x. 188. 

A "debt." of corporation for which trustees maybe 
liable, viii. 385. 

Not " final " when appeal is pending, xviii. 320. 

When special term will refuse to follow general term 
decision ; statute overlooked, xvi. 208. 

Formal entry not necessary to fix rights of parties. 
XXX. 241. 

Not merged by recovery of second judgment for same 
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Judgment and Decree (Continued). 
cause ; first judgment standing as security ; order permit- 
ting the same does not extend the lien ; amendment of 
complaint not a waiver of the security of first judgment. 

XXV. 46. 

Foreign judgment based upon appearance ; presump- 
tion of authority not overcome by unsupported oath of 
party ; question of fact, xxviii. 77. 

Conclusiveness of federal judgment, xxix. 238. 

Considered as contract, xx. 218. 

In federal courts ; when remedy allowed in State courts 
may be used to enforce, xx. 138. 

What is an interlocutory judgment, vi. 212. 

Interlocutory, directing an account ; within Code Civ. 
Pro. § 550, authorizing arrest of non-resident, xxi. 321. 

Interlocutory, entered upon order overruling demurrer; 
direction in order, xxi. 330. 

Power of clerk to enter interlocutory judgment which 
fails to specify relief, xxi. 330. 

Note on interlocutory judgments, xxi. 347. 

Interlocutory, upon referee's report, when clerk cannot 
enter, xxii. i. 

Interlocutory, when it may contain value of subject 
matter in suit, xxiii. 275. 

Setting forth interlocutory judgment in complaint, 
where action was on agreement established by the judg- 
ment, proper, xxi v. 314. 

By default; service without state ; computation of time 
to answer, xi. 104. 

Notice of appearance to prevent ^;r/ar/^ application 
for judgment, viii. 230. 

In foreclosure, can not be taken by default if issue is 
raised, iv. 78. 

Entry upon failure to answer within due time after 
service without State, though time to answer after service 
within State not expired, xx. 57. 

May be entered before return of answer omitting at- 
torney's office address, xxi. 209. 

By default entered without application in action for 
conversion of funds, eflfect of on execution against the per- 
son, xxii. 73. 
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When defendant may move for judgment on the plead- 
ings for the relief demanded in complaint, xxvi. 157. 

Application to court, when required in action on con- 
tract ; allegation of fraud, xxv. 395. 

Note on inquests and inquisition as to damages, xxix. 
432. 

On demurrer^ limited by demand for judgment, x. 449. 

Proper practice as to entry of judgment on overruling 
demurrer, xxi. 330. 

Form of decision and interlocutory judgment on de- 
murrer, xxix. II. 

On verdict. When facts found by special verdict cannot 
be exceeded, ix. 127, note. 

On trial by court. Findings of fact and conclusions of 
law. iii. 372. 

For damages, not to be given by court without jury. 
V. 72. 

On report of referee in divorce, not refused because 
against weight of evidence, iii. 161. 

For non-service of case on appeal, iv. 148. 

Entry in action against corporation ; in marine court ; 
application to court, xii. 278, 280. 

Death of successful plaintiff after oral decision, viii. 
210. 

When and how interlocutory judgment for an account- 
ing' to be entered ; review thereof, vii. 138. 

By district court justice, how and when rendered ; 
entry in docket a ministerial act merely, iv. 187. 

Surrogate's decree invalid if not signed ; signed by 
successor in office, v. 225. 

Filing of transcript of marine court judgment, super- 
sedes right to execution in that court, ii. 210. 

Form of, to be settled by referee's report before entry 
of interlocutory judgment, xxii. i. 

Note on trial and judgment by referee, xxii. 8. 

Entry of final, to be under rule 30 after interlocutory 
judgment upon report directing accounting, xxii. 12. 

Relief limited by pleading. In ejectment for imdivided 
interest where entire property claimed, xii. 113. 

For specific performance with compensation where 
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allegation of fraud unproved ; vendor's action for damages 

for not fulfilling, xiii. 75. 

In action for both legal and equitable relief. (Action 
for nuisance.) xi. 304. 

Note on the rule that a judgment must be responsive 
to the issues presented by the pleadings, xxvii. 132 

Conclusiveness as limited by the issues, xxvii. 112. 

Form, where one-half the cause of action has been as- 
signed to attorney, x. 374. 

Conditional ; allowing tender to be made afterwards 
which should be made before trial, ii. 81. 

Judgment of district court as to execution against per- 
son, xi. 450. 

Judgment for costs against guardian ad litem, vii. 399. 

For specific performance ; in the alternative. (Action 
for waste by leasee.) xi. 93. 

For amount of claim in creditor's suit, xii, 12. 

What should be shown by judgment against heirs, iv. 
127. 

Proper provisions of, in administrator's action to set 
aside fraudulent conveyance, xvi. 47. 

Practice as to entry in actions for divorce, xvii. 236. 

Form, in action for impairment of easement in street 
by its occupation by steam railroad company, xvii. 279. 

Note on judgment declaring right ; with reference as 
to amount, xviii. 158. 

Between co-defendants in foreclosure ; form, xviii. 

368. 

Note on special clauses in judgments for partition, xx. 

102. 

Form of judgment of forfeiture of corporate franchise, 
xxii. 225. 

In suit by claimant of fraudulently deposited fund 
against bank and attaching creditors of depositor after 
notice, provisions of. xxiii. 172, 186. 

For specific performance of contract ; power of court 
to fix details, xxv. 307. 

Against insolvent corporation ; injunction against en- 
forcement, xxv. 348. 

Relief between co defendants, xxviii. 463. 



VOLS. I.-XXXL OP ABBOTT'S NEW CASES. 241 

Substance and effect in replevin, xxviii. 423. 

Proper form on dismissing action without prejudice, 
xxviii. 401. 

Note on several judgments against one of several joint 
debtors, xxviii. 360. 

Right of court of equity refusing injunction to retain 
action for purpose of granting other relief, xxix. 218. 

Avoidance of injunction by payment of assessed dam- 
ages. XXX. 260. 

When amendment will not be allowed, xxxi. 52. 

When money judgment refused on failure to show 
right to equitable relief, xxxi. 308. 

Severance of action for several libels, xxxi. 464. 

Offer of ; attorney's aflSdavit of authority ; amendment, 
xiv. 96. 

Service of copy, when sufficient, xii. 337. 

Effect of offer to allow, within ten days of trial, ii. 90. 

Offer of, by one of several defendants sued for firm 
debt. xvii. 103. 

Confession of, by one joint debtor ; not a bar to action 
against others ; rule extends to offer of judgment, xx. 

321. 

Validity and force. Entered on insufficient affidavit of 
service of summons is without jurisdiction, ii. 203. 

Justice's judgment as an estoppel after it has been ap- 
pealed from. ix. 321. 

Of foreign court, determining liability of stockholder 
in foreign corporation, when binding on one having no 
notice, ix. 289. 
' Against principal, when not binding on surety, ix. 138. 

Foreign decree in divorce, directing payment of ali- 
mony enforced here against estate of deceased husband. 
xiL 160. 

Of restitution upon new trial in action of ejectment, 
xi. 362. 

Meaning of decree for alimony, xv. 434. 

On contract, when not merger of fraud, iii. 92. 

For part of claim on contract, when bars rest. vii. 466. 

Confession of, as a merger of cause of action, viii. 221. 

How far conclusive, under special statute, xvi. 395. 

Defense of fraud in judgment creditor's action ; effect 
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of agreement made before recovery not to enforce if al- 
lowed to recover, xvii. 210. 

Set up as counterclaim ; leave to sue need not be al- 
leged, xviii. 151, n. 

Against corporation by confession ; validity ; applica- 
tion of statute to judgment obtained in an action, xix. 340. 

Note on enforcing common law judgments in U. S. 
Courts. XX. 149. 

Absolute, of court of appeals on appeal from order of 
general term, granting new trial, precludes new trial, xxi. 

315. 

Note on the effect of allowing judgments, executions 

and levies to stand as security, xxv. 53. 

Note on the effect of a verdict or findings and the judg- 
ment thereon as res adjudicata. xxvii. 216. 

Findings not incorporated in judgment not an adjudi- 
cation, xxvii. 213. 

Conclusiveness of foreign judgment ; effect of refusal 
of the foreign court to issue commission, xxviii. ^Z' 

Action to restrain enforcement, xxviii. 97. 

Lien not necessary to sale on execution, iv. 25. 

Attorney's lien on. xviii. 26, n. 

Lien upon real estate when docketed, notwithstanding 
fraudulent assignment ; lien upon surplus in foreclosure ; 
waiver by beginning creditor's suit. xix. 92. 

Priority of two judgments against subsequently ac- 
quired realty, xxi. 246. 

Suspension of lien on appeal, xxviii. 409. 

Right to enforce restoration of money withdrawn under 
judgment by contempt proceedings, xxx. 31. 

Proceedings on the foot of a decree ; how far conclu- 
sive ; conclusiveness of judgment against ancillary re- 
ceiver, xxvii. 112. 

Recovered in another county need not be docketed 
here before execution against the person may issue, xxii. 

458- 

Reviewing^ correcting and vacating. Modification by ap- 
pelate court, xii. 276. 

Amending judgment to defeat application to answer 
after judgment, ix. 264. 
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Order of recorder committing child to care of society ; 
a final judgment not reviewable by writ of habeas corpus, 
i. X. 

Commitment by police justice of child as a vagrant not 
reviewable by writ of habeas corpus or certiorari, i. 4, «. 

When not vacated after lapse of one year. vii. 452. 

Motion to set aside, when made ; after appeal, vi. 

378. 

Unauthorized judgment obtained for one purpose, 
when not retained for a new purpose, ix. 205. 

Motion in arrest of judgm^^nt should be made upon 
record ; questions of variance between proof and indict- 
ment not to be raised, vi. 151. 

Reversal does not reinstate order of arrest, viii. 234. 

Opening and impeaching. Judgment in partition ; open- 
ing for failure of one tenant's title to part allotted to him. 

i. 372. 

Action for relief against, in what court to be brought; 

clear evidence to sustain, x. 149, 159, note. 

When impeachable and for what jurisdictional defects ; 
confiscation of property of rebels, v. 118. 

Not impeached at law in United States court, v, no. 

Fraudulent suppression of evidence ; application for 
relief against judgment ; where to be made. x. 149. 

Collusive ; dissolving corporation without notice to 
stockholders ; when vacated, x. 358. 

Control of court over its own process; power to vacate. 

X. 358. 

Naturalization cannot be impeached collaterally by 

election officers, ix. 465. 

Grounds for re-opening decree of surrogate for sale of 
decedent's lands to pay debts ; newly-discovered evidence; 
existence of personal assets ; attorney's neglect, xvii. 
320. 

On unauthorized appearance by attorney for non-resi- 
dent ; vacating on motion ; attorney's insolvency ; laches 
in moving, xxvi. 100. 

 Judgment against joint debtors; effect of opiening as to 
one. xxviii. 356. . 

Vacating at instance of judgment creditor, xxix. 400. 
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Assignment of part of judgment for tort; execution 
against the person, viii. 224. 

Effect of satisfaction by judgment creditor after assign- 
ment or pledge ; when action maintained to set aside for 
fraud ; motion to set-off made in what court, ii. 238. 

Satisfaction. Judgment on foreign trustee process a 
satisfaction of claim, v. 131. 

Not extinguished by payment by surety, xv. 488. 

Statute of limitations applicable to justice's judgment 
ix. 315, 

When presumptively paid ; final and interlocutory. 

xi 349. 

Payment to principal without notice of assignment to 

agent, xvii. 387. 

Action upon^ when to be commenced, iv. 127. 

By creditor's executor ; leave to sue. xv. 431. 

Action upon foreign judgment; service of process; 
judgment: how impeached, ii. 315. 

Will sustain creditor's action, though no longer lien, 
xvi. 43. 

Note on remedies in actions on judgments, xx. 221. 

Action on foreign judgment directing payment into 
court, xxxi. 137, 

Enforcing foreign judgment for alimony, xxxi. 235. 

Enforcing judgment for alimony against trust fund. 

xxxi. 239. 

Set-off of judgments in same action as against at- 
torney's lien, xviii. 349. 

JUDICIAL NOTICE. 

Not taken of ordinances establishing width of sidewalk. 

ii. 230, n. 

See Evidence. 

JUDICIAL SALE. 

Effect of undisclosed incumbrance ; right of purchaser 
" subject to incumbrances," to have surplus applied to un- 
known recorded mortgage, x. 41. 

Free of incumbrances, iii. 135. 
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Purchaser in foreclosure sale not excused by referee^s 
omission of oath. iv. 80. 

Naming parties in deed. iv. 88. 

Purchaser's title ; subject to taxes ; right to impeach, 
xi. 48. 

Sale on foreclosure ; loss occasioned by fire between 
time of sale and time for delivery of deed, by whom borne, 
iv. 193, 200. 

Vesting of title, on foreclosure sale. v. 377. 

Terms of vacating for inadequacy ; resale, iii. 73. 

Purchasers to be reimbursed expenses on failure of 
title ; who to bear deficiency, vi. 343. 

Liability of defaulting purchaser for deficiency on re* 
sale. XV. 91. 

Irregularity, omission to publish adjournment of fore- 
closure sale. xix. 168. 

Title ; defect of parties in partition ; terms of sale re* 
quiring deed on specified day ; reference to obviate 
defect, when delay in perfecting title relieves purchaser, 
xxii. 392. 

Note on doubtful titles, xxii. 397. 

Liability of purchaser after default, for deficiency upon 
resale, xxii. 423. 

Purchaser relieved where auctioneer was a party in in- 
terest xxvii. 322. 

Contempt proceedings against purchaser, xxx. 278. 

JURISDICTION. 

General principles. Jurisdiction not conferred by mere 
appearance of defendant in court-room. (Summary pro- 
ceedings.) xiii. 88. 

Objection to jurisdiction, when not waived by failure to 
interpose it by answer or demurrer, iv. iii. 

Statutory jurisdiction ; special proceeding ; lunatic's 
estate ; mortgage thereof, xiv. 502. 

Of claim against State, viii. 128. 

To enforce liability imposed by statute creating foreign 
corporation, ix. 289. 

Power to restrain act of municipal officers, x. 180. 
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To enjoin police interference with work on Sunday, 
xii 436, 446. 

To issue attachment, xiii. 173. 

In case of foreign divorce, x. 329. 

See note on domicil for purpose of divorce, x. 333. 

Of civil courts over proceedings of church judicatory. 
(Action to enjoin maladministration of church property.) 
xiv. 363. 

Of actions against officer of unincorporated association. 
X. 252. 

Equitable ; action to establish lost stipulation for dis- 
continuance of action in another court, xv. 350. 

Of court of equity over aflEairs of social club. (Action 
for reinstatement in membership of club.) xv. i, 44, ». 

How shown to support judgment ; confiscation of prop* 
erty of rebels, v. 118. 

Acquired by attachment and publication of summons^ 
lost by defendant's death before service complete, xviii. 

352- 

Note on jurisdiction of foreign corporations, xviii. 

435- 

Of person ; objection raised by special appearance and 

answer, xix, 274. 

Enforcing alimony decree of foreign court based upon 
supplemental bill without new service as required by law 
of that State, xxiii. 212. 

Remedy for irregularity in entering foreign alimony 
decree upon supplemental bill without new service. xxiiL 
212. 

A local court, whose jurisdiction depends on the service 
of defendant within certain territorial limits, does not ac- 
quire jurisdiction by defendant's appearance without ser- 
vice, xxvi. 235. 

Of action against foreign corporation, xxviii. 430. 

Where cause of action on draft arises ; jurisdiction of 
N. Y. City court, xxviii. 426. 

Note on where cause of action is deemed to arise, 
xxviii. 435. 

Of State Courts. Action by assignee in bankruptcy, 
i. 27 ; V. 72, 184. 
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Actions against negligent directors of national banks. 
iz. 280. 

Action by liquidators of corporation, appointed by 
foreign court, ix. 289. 

Petition by tax-payers as to issue of town bonds, xiii. 

Special proceeding against unsafe building, i. 464. 

Of magistrate respecting commitment to House of 
Refuge, xiii. 189. 

Of courts of equity over the accounting of executors, 
X. 67. 

Of N. Y. court of common pleas, identical with su- 
perior city court, xviii. 423. 

Action in court of common pleas by non-residents 
against foreign corporation, xviii. 423. 

Of superior city court ; when objection waived if not 
pleaded, xviii. 423. 

Action by non-resident against foreign corporation ; 
appearance of defendant, xviii. 431. 

Of N. Y. city court ; title to land ; action to recover 
back deposit, on contract to purchase land, on ground of 
vendor's defective title, xix. 188. 

City Court of N. Y. ; bringing in executor or adminis- 
trator. XX. 243. 

Proceedings relating to custody of infants ; jurisdiction 
vested in supreme court and not in county judge, xxv. 43. 

Action for false imprisonment in foreign country, xxv. 

398. 

Jurisdiction of an executor's accounting not assumed 

in equity unless special facts show that justice cannot be 
done in the surrogate's court. If such facts are estab- 
lished, relief will not be confined to them, but a general 
accounting will be directed, xxvi. 208. 

Supreme court will not enjoin proceedings to revoke 
probate of a will upon the ground that defendant is 
estopped by accepting payments as legatee, the surrogate 
having ample power to preserve the benefit of estoppel 
upon the accounting after revocation, xxvi. 389. 

Jurisdiction of county court to try questions of title on 

appeal for new trial from justice's court, xxviii. 385. 

Of United States .oXxcmX, court of actions between for- 
eign corporations, xi. 183. 
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Of courts of equity. To set aside probate of will. iv. 
III. 

Action for legacy ; concurrent remedy in surrogate's 
court. XV. 472. 

Jurisdiction of surrogate ; disqualification; duties upon 
accounting by executors, &c. viii. 260. 

— when questioned by sureties on administration bond, 
iv. 166. 

— to construe will ; decree ; payment of debt or legacy; 
limited by statute, xi. 401. 

Court of common pleas and superior city courts, iii. 
478 ; rev'd in xi. 236. 

Superior city courts ; subject matter ; waiver of objec- 
tion, i. 393 ; v. 72. 

— presumptions as to residence of plaintiff and place 
of contract. (Action against foreign corporation.) xiv. 32. 

New York district court justice, iv. 187. 
Courts of special sessions in assault and battery, x. 293. 
Of courts-martial ; of action for defamation of officer as 
individual, x. 169. 

JURY. 

Statutes giving right of trial by jury liberally con- 
strued ; district courts, vii. 371. 

Competency and challenges, vi. i. 

Note on proper practice in impaneling a jury. Nature 
and general rules of challenges ; usual grounds of chal- 
lenge for principal cause ; to the favor ; disqualifying 
opinions ; peremptory challenges ; waiver ; exceptions ; 
challenge to the array ; talesmen, vi. 14. 

Peremptory challenges on indictment for homicide, 
when may be made. xvi. 128. 

Challenges to array; examination of constable who 
holds venire for service, xvi. 230. 

Order of peremptory challenges in criminal trial, xxi. 

417. 

Right of defense to have prosecution challenge first, 

is a substantial right, xxi. 417. 

Rulings of court on the question of indifferency of 

juror, when not reviewable, xxi. 417. 
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Opinions of juror as cause for disqualification, xxi. 

417. 

Challenge for cause not impaired by right to challenge 

peremptorily, xxi. 417. 

Acquaintance of proposed juror with counsel not 
ground for rejection, xxi. 417. 

EflFect of excluding competent juror, xxi. 417. 

Mistake or inadvertence in rejecting qualified juror ; 
extent of error, xxi. 417. 

Note on challenging jurors, xxi. 453. 

Verdict good, though not sworn, xvi. 137. 

Verdict cannot be impeached, but may be corrected by 
sworn statements of juror, vii. 367. 

Personating juror, invalidates verdict, vii. 367. 

See New Trial ; Trials. 

JUSTICE OF THE PEACE. 

Change of justice pending cause, iii. 510. 
Distinguished from district court justice, iv. 187. 

JUSTICES' COURTS. 

Jurisdiction of action on account as affected by pay- 
ments, xiii. 60. 

Answer of title does not affect removal of summary 
proceedings, xii. 348. 

Alias summons, i. 299. 

Question of title on new trial in county court, xxviii. 

385- 

Trial of question of title on new trial in county court. 

xxviii. 385. 

Jurisdiction ; amount in controversy ; erroneous dis- 
missal ; appeal, xxxi. 259. 

Jurisdiction ; action for penalty for violation of excise 
law ; amount demanded, xvi. 230. 

Trial. Prepayment of fees on demanding jury; 
amount ; proceeding after excessive demand ; error, x. 

458. 

Default in summary proceedings, i. 300. 

Judgment Eight days for judgement ; Sunday. 1. 192, 
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Justice's judgment as evidence or estoppel after appeal 
has been perfected, ix. 321. 

Effect of filing transcript of justice's judgment in 
county clerk's office, ix. 315. 

Remedy for judgment entered without service of sum- 
mons, xxii. 136. 

Costs. Security for. viii. 228. 

Execution. Power of county court to grant leave to 
issue execution on justice's judgment, after transcript filed. 
ix. 315. 

Transcript of judgment in, filed in county clerk's oflfice 
supports execution after six years, xxii. 461. 

Appeal. Notice, how entitled ; signature of attorney. 
X. 220. 

Amendment of return of justice of inferior court, xiv. 

325- 

LABELS. 

Distinguished from trade-mark. xi. 86. 

LABOR UNIONS. 

No^'.es on the rights of action and the remedies in case 
of strikes, boycotts, and other combinations affecting em- 
ployment or vocation, xxiv. 260. 

A violation of by-laws of an incorporated labor union 
not justified on the ground of illegally declared strike, 
xxvii. 20. 

Where a labor union permits an appeal to an executive 
committee for illegal fines, a member cannot resort to 
equity until he exhausts his remedy by appeal, xxvii. 21. 

A by-law forbidding the working with a fellow-mem- 
ber in arrears may be enforced by depriving delinquent 
of his card showing good standing, xxvii. 21. 

LACHES. 

Doctrine merged in statutes of limitation, ix. 315. 
In suing, of infant, xv. 204. 
In commencing action for injunction, iii. 347. 
In moving for discovery, iii.. 127. 
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In pleading discharge in bankruptcy, i. 424. 

Discharge of guarantor of mortgage by laches of mort- 
gagee, vi. 227. 

In suing ; action for enticing away plaintiff's husband, 
xvii. 226. 

Waiver of objection ; withdrawal of prayer for an ac- 
counting in action to enjoin infringement of corporate 
name. xxi. 115. 

LANDLORD AND TENANT. 

When lease executed by agent in his own name will 
not bind landlord, vii. i. 

Construction of covenant to renew, in under-lease, ix. 
411. 

Agreement to farm on shares ; title to crops, xxxi. 
244. 

Note on contracts for farming on shares, xxxi. 219. 

Holding over by tenant for years ; when landlord may 
treat tenant as a tenant for another year. iv. 205. 

Concealment of fact of former use as house of prosti- 
tution, xiii. 455. 

Implied warranty ; bad drainage ; ** untenantable ;'* 
furnished house, xiii. 441. 

• False representation as to condition of premises ; de- 
fective plumbing, xiii. 456 ; xiv. 42, 51, »., 60. 

Constructive eviction ; defective plumbing ; sewer gas. 
xiv. 53, 67, n. 

Constructive eviction ; defective flues and chimneys in 
apartment house ; smoke, xvii. 312. 

Eviction of tenant by attachment at suit of landlord ; 
landlord not liable for illegal acts of sheriff ; ratification. 
xix. 152. 

Note on the effect of holding over on the relation of 
landlord and tenant, xxi. 309. 

Landlord's denial of knowledge, etc., as to tenancy 

consistent with theory that letting was done by an agent. 

xxii. 358. 

Agent's possession of premises to be deemed landlord's 

possession, xxii. 358. 

Counterclaiming landlord's action to forfeit lease cans- 
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ing injury to business in an action by landlord for rent ; 
when in tort and not arising out of same transaction, 
xxiii. 267. 

Eviction resulting from alterations ; effect of partial 
eviction, xxvii. 335. 

Notice from building department in N. Y. City that 
building is unsafe insufficient to justify re-entry by land- 
lord, xxvii. 334. 

Liability of under-tenant for holding over. xxi. 115. 

Liability of monthly tenant, holding over. xxi. 304. 

Right of sub-lessee to recover from original lessee 
damages paid by reason of defect in premises, xxix. 238. 

Sub-tenant, when may pay rent to head landlord, iv. 
205, note. 

Liability of landlord for not providing fire-escapes, vi, 

97. 

— for injury upon fire escape, i. 427. 

— for entering premises in case of supposed fire. x. 
142. 

Landlord liable for unguarded coal-hole of apartment 
house. XX. 324. 

Liability of owner of building for fire spreading to ad- 
joining building, where first fire was negligently caused, 
xxii. 358. 

Note on liability for spread of fire. xxii. 377. 

Liability of landlord for damages to tenant's goods 
caused by negligently making repairs, xxii. 358. 

Landlord making repairs to building afiEecting its sup- 
ports bound to use greatest degree of care. xxii. 358. 

Presumption of negligence from unexplained fall of 
building while undergoing repairs, xxii. 358. 

Note on liability for condition of apartment house, xx. 

330- 

Liability for nuisance, xxx. 285. 

Removal of debris after fire ; duty of leasee, xxv, 304- 

Action by tenant for fraud and abuse of process, i. 263. 

Tenant's action to restrain landlord's interference with 
right of way, etc., as discontinuous easement, xiii. 117. 

Summary proceedings ; discontinuance of illegal busi- 
ness, when not a defense, xxi. 312. 
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Instituting summary proceedings, when not a waiver 
of right to hold under-tenant holding over. xxi. 304. 
Summary proceedings ; condition subsequent, xiii. 82. 

LARCENY. 

Distinguished from false pretenses ; consent of owner 

to pass title and possession ; fraud of consignee ; trespass 

vi 413. 

Sufficiency of evidence, xxxi. 227. 



LAWS (SESSION LAWS OF NEW YORK). 



1784 XX. 468 

1788, c. 45, 1 1 i. 386 

c. 46, § 37 . .XX. 465, 467. 468 

1789, c. 3 xviii. 79, «. 

1798,0. 80 vi. 34i»«. 

i8oi,c. 124 xviii. 79. fi. 

1807.C. 115. §9 >"• 49»»49^ 

1808, c. 40 xvi. 407 

181 1 »c. 67 xxii. 228 

1813, c. 60, f I xxiv. 209 ; xiv. 

365 ; (§ I, am'd by L. 1868, 
c 8o3[2 R. S. (6 ed.) 409]) 
iv.5i;(S3)x. 3; 3Kiv. 357; (I 
6) xiv. 358;(S 10).. XXV. 354 

c. 86, 1 178 iii. 377 

i 267 vii. 137 

c. 102, §S II, 12 

viii. 190, n, 

C.431 vi. 334, «. 

1817, c. 144 xxii. 235 

181 9, p. 279, S I xviii. 79, If. 

1822, c. 187 xiv. 358, 362 

c 244, §{ 6, 7, 12 xxi. 31, 

47.48 

c. 245 ••». 387 

1823, c. 241 XXV. 31 1 

c. 263 i.387 

1Z24, a 105 viii. 188, n. 

c. 249 viii. 190 

1S25, €• 325, §{ 15, 17 xxii. 230 

p. 450.. xix. 360, n. 



1826, c. 3^3' " * ^' 387 

1827,0. 204 i. 387 

1830, c. 179 xxiii. 255, //. 

c. 320. .xvii. 466, n. ; xix. 44; 
xxiv. 469, 472, n. ; xxvi. 295 

1831, c. 300 ii. 361 ; viii. 427, 

429;(§$».3»)[3R- S. 126 

(5 cd.)] ii. 475; vi. 386; 

(§ 26) ii. 363; (§ 32) viii. 

229; (§ 42) ii. 363 

1832, c. 128, $1 xxviii. 179 

c. 158. $ I [3 R. S. (6ed.) 

670] ii. 232, 237 

%^» £f^ ........ ...•••II. ISt ''. 

c. 295 xxi, 136. n, 

1833, c. ii,Si8 iii. 67 

c. 279.. . I. 390; (§ I) [2 R. S. 

(6cd.) 143, $9J..vii. 285; 

xviii. 336; (§ 3) -xvii. 133 
c. 281 vii. 292, II.; viii. 

80; xiii. 73; xxi. 83, «.; 

xxvi. 215 
c. 372 xxiii. 255, n, 

1834, c. 178 ix. 184 

c. 256 ix. 184; XXX. 104 

1835, p. no, § I xxi. 132, n, 

1836,0. 3 vii. 206 

c.94 ix. 184 

c. 280 xvii. 287, 288 

c. 485 vi. 278 

1837, c. 92 V, 218, «. 
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c. 300 zxiii. 257, n, 

c. 451, 1 6 xvi. I79»«- 

c 460 xxvi. 295; (§§ 4, 5) 

xxix. 307; (§ 10). xvii. 332; 
(§ 21). V. 228. 

1838, c. 257 xxiii. 194, n. 

c. 314, $ I, subd. 2 [i R. 

S. (5 ed.) 848, § 3, subd. 2] 

V. 51, «. 

1839, c. 26 X. 123 

c. 99 (am'd by L. 1865, c. 

636 ; and L. 1870, c. 129;) 

xxi. 263 
c. 218 six. 193, 204 

c. 342. §3 V. 283 

1840, c. 80 xvii. 13, 22; (§ 2, 

as amended by L. 1858, c 

187, § 2 ; L. 1862, c. 70; L. 

1866, c. 656, § 2; L. 1873, 

c. 821 [3 R. S. (6 ed.) 162, 
§ 90.]) xi. 146, 149 

c. 140 xxiv. 328 

c. 177, §2 iii. 298 

c 277 vi. 409 

c. 3^8,13 iv. 406 

c. 319. § 6 viii. 122 

c. 326 xxiv. 127 

c, 342, § 10 xiii. 368 

c. 386 vi. 438 

1841,0. 261, §1 iv. 406 

1842, c. 130, tit. 5, art. I . .XX. 21; 

(§§ 1-6, 10, 320) xii. 81. Zj 

c. 135, §26 XX. 128 

c. 150, § I iv. 406 

c. 157 xviii. 468; (§ 2) 

xxiv. 469, 470, 47 1 , 47 1 , «. . 

472,«.,473»475»476 

c. 165 xiv. 326 ; xix. i ; 

XX. 193, «., 195, 196 

1843, c. 199 i. 387 

c. 218, § 3 vi. 207 

c. 282, § 16 ii. 292 

1844, c. 220 jucvii. 459 

< C..346 xii. no 

i845» c. 90, 91 vi. 310 



c. 150 xxvii. 253 

c 180, $ 24, as amended by 

L. 1847, c. 49o»§ 2 [i R. 

S.(6cd.)88i.§63]..ix.83 

c. 348 xxiii. 194, ff. 

1846, c. 77, S 10 *• 210. 212 

1847, c. 133 viii. 165 

c. 1 34. vi. 30, «. 

c. 280 viii. 99; (S 16) xix. 

44; (S 81 [3 R-S. (6ed.) 
437» §8] viii. 261 

c. 366. 1 1 ii. 37S 

c 410, §§ 5, 6[4 R. S. (Edm. 

63i.§S5»6]---»-'63. 167, 

168 

c. 450, r3 R. S. (6 ed.) 569] 
vii. 84; xi. 73; xxi. 10. n. 

c 456. § 6 [I R. S. (6 ed.) 
982] ii. 30, «. 

1848, c. 30 XXX. 95 

c. 40 XV. 315, 316; xix. 

I, «., 84, 435; XX. 223. «.; 
XXV. 383,«.. 385, if.-387.if. 
411, 424; XXX. 121, 127; 
({ I, as amended by L. 
1874, c. 149, I I [2 R. S. 
(6ed.) 500. f 19]) iv. 444, 
445; (§§ JO' J 2.) xxi. 40. 45: 
(§ 12) i. 126; vi. 259, »., XV. 
470. 483; XX. 226, «.; (§§ 
12, 15, 23) viii. 383; (§ IS) 
xxvii. 447; (§ 18) L 127; vi. 
259»«;(J25)xx. 192,193, 
194; xxii. 114, If. 

C. 200 V. 233; X. 78; XV. 

404; xxiii. 332; (§ 3) xii. 
283, 293; XV. 404 

c. 219 xxiii. 256, n. 

c. 256 ix. 217 

c. 265 . ...xxii. 122; (§ 5) [2 R. 

S. (6 ed.) 633, § 5]xi. 314, 

440, 446, (§ 8), ix. 420. 

422; (S 1 1) xix. 467 

c 277 vii. 409; viii. 99 
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c 319 [2 R. S. (6 cd.) 439]; 
iv. 319; zxii. 50, 5i;zzv. 
107; (I I) xii. 436. n.; (§ 
6) iv. 393; xvi. 263, «.; 

xzxi. 423 
c. 357 [I R. S. (7 ed.) 478] . . 

xi. 306, n„ 308 

c 406, § 4 vii. 409 

c. 419 vi. 207 

1849, c. 2$, f 1 1 xix. 370, n. 

C.69 i. 390 

c. 107, { I5....xviii. 435» »., 

439' «• 
c. 125, 1 6 i. 398 

c. 160. . . . iv. 323, 442; xxvi. 

62 

c. 226 xxvi. 191 

c. 258..iv. 241, 245, 311, ».; 

X. 254; XX. 150, n,, 152, n. 

c. 308, f 19. vi. 259, 285; (§ 

21) vi. 282 

c. 347.. .viL 293, ft,; viii. 81 

c. 357 vii. 410 

€. 375 V. 233; vii. 301; 

X. 72, 77; xii. 283, 293; XV. 

404 

c 378 xxvii. 447 

c. 383, § 18. .XXX. 104; (§§ 26, 

28) XXX. 105; (§ 27) XXX. 

108 
c. 420 [2. R. S. (6 ed.) 1095] 

XV. 383 

c 426 vi. 277 

c. 438 viii. 194, n, 

1850, c. 40, 1 28. . .xxii. 221; (§ 48) 

xxii. 213 

c82. .xiv. 504, «.;(§§ i»3) 

i. 106 

c. 140.. iii. 301, n.; xiv. 109 
no, n.; xix. 423, n., 426, 
n, ; xxii. 430 ; xxvi. 409, 
419; (§ ^o) 3txv. 385, n.; 
(IS 10, 12) vi. 259, n; (§ 
14) X. 104; (§ 15) iii. 451; 

{SS17. i8)xiv. 495;<§i8) 



3tvi. 399; (S 22) X. 104; 

28) iii. 405; X. 108; xi. 

392;(S36)xvii. 3o8;(§44) 

X. 240; (§ 47. Am'd by 

L. 1864, c. 582, and L. 

1867, c. 775) xix. 366, n.; 

(S 49) X. 108, 113, 240; (§ 

50) X. 240 

c. 143 xi. 207, 213 

c. 150 [3R. S. (5cd.) 195], 

xi. 227 

c 152 viii. 159, 166, n, 

c. 172 xix. 268, n. 

c. 262 viii. 284, n. 

c. 283 xiv. 40 

1851, c. 98 ix. 217, 231 

c- i34»S33-x3tx. 73.«.,4io 

c. 144 vi. 424, n. 

c. 151,5 I xi. 193 

c. 272 XXV. 43, n. 

c. 298 XXX. 105 

c* 386, §S 2, 3 iv. 404 

c. 455 X. 254 ; XX. 1 50, n. 

c. 479. . .viii. 195, «.; x. 323, 

ft., 324, «. 
c. 628 XV. 229, 230 

1852, c. 71 xix. 364. ft,; xxi. 

1 37. «. 

1853, c. 153 XX. 150, ft. 

c. 184 [2 R. S. (6 ed.)473] 

X. 124, 125, 126 

c. 230, tit. 5, § I., .xxiv. 284, 

286; (tit. II, §§5, 7).. xi. 

192 

c. 333 xvi. 308 

c. 453 vi. 261 

c. 463, I 6.. vii. 205; (§ II) 
xi. 143 ; (§ 14) xii. 255, 
259 ; (§ J 7) vi. 293, 299 ; 
vii. 205 ; xix. 365, ft. 
c. 471 . .ix. 218, 231 ; xi. 440, 
446; (§ 2 [2 R. S . (6 ed.) 
635. § 17]) xi. 304; (§ 4) 

ix. 424 
c 511 juci. 176 
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c. 539 X. 198 

c. 579 XXX. 105 

C. 605 XXV. 42, If. 

c. 654 xxii. 48 

1854. c. 109, |}i,2 xiii. 59 

c. 140 xix. 262 

c. 224 xix. 367, n, 

c. 245 iv. 311, «. 

c. 270 V. 145 

c. 282. $ 8 . .xviii. 256; (§ 16) 
[3R. S. (Edm. ed.) 645] 

ii. 292, 293 

c. 335 XXX. 105, 106 

c. 384 vii. 403 

c. 400. .vii. 293, n.\ xxi. 89, 

if.;xxvi. 215; (§ i) [2 R.S. 

(6 ed.) 1 158)] vii. 295 

1854, c. 402, § 4, am'd by L. 1873. 
c. 489 ; L. 1875, c. 233. .xvii. 

3S7. 3S8 ;(§i6) ii. 120. «. 

1855, c. 6 iv. 292 ; xxviii. 155 

c. 37 V. 137 

c. 231 xix. 249 

c. 302 xix. 204, 211 

c. 327 xxvi. 440 

c. 404»§ 5 "• 341 

c. 538 xxiii. 257, If. 

c. 547 xxvii. 61, 63, 64 

1857, c. 28 vi. 282 

c. 38 vi. 282 

c. 96, § 4 XXV. 40, n, 

c. 105 XXV. 380, If. 

c. 267 XXV. 314 

c. 344- -xi. 45«;(§22) i. 299; 

(§ 34) vii. 373; (II 47. 59» 

72). .iv. 189 

c. 396, II 1,2. .xvi. 84, If., 88 

c. 414 xxi. 59, If.; (§ 2) 

xxi. 60, If. 

c. 4^^ ...11. 74» 75 

c. 456, I 6 [I R. S. (6 cd.) 

983] ii. 30, If.; xxii. 

48 
c. 521 vii. 4031 



c. 628. .ix. 117, 119.11.; (&™'<1 
by L. 1870, c. 175; and L. 
1873, <*• 820) xvi. 231; 
(§ 22) ix. 102; xxviii. 391 

c. 769 ix. 76 

c. 874, $ 22 xxiv. 289 

1858,0. 187 vi. 409 

c. 200 vii. 301 

c. 303.. .xxvi. 409,412; (I 6) 

xxxi. 59 

c. 314 ii. 40; v. 184* 188. 

I9i;viii. 65; xviii. 334. 
338. If. ; xix. 354; xxii. 329, 

«.. 339»«-» 34o» «•. 341. «•: 

xxiii. 13.14; (I i) [3 R. S. 

(5 ed.) 226] V. 189 

c. 322, 1 7. . .vi. 18, «.; (§ 10, 

subd. i) vi. 18. If. 

c. 326.. xxvii. 284; (II 1-7) 

xxiii. 263. If. 

c 330 xii. 187. 188 

c. 332 xxi. 435; (I I) vi. 

30. n. 
c. 346 (am'd by L. 1866. c. 

440) xix. 131 

c. 514. .xvi. 37, «., 42, If.. 47, 

53 
1859. c. 262. . . .xxiv. 290. 297, If., 

298, If. , 299. If. ; (I 2) xxiv. 

285-303 

c. 312, 1 13 i. 448 

c 339 ix. 76 

c. 396, § 24 XXX. 103 

c. 484 ix. 181, 184 

c. 579. 1 9 XXX. 106 

i860, c. 6 xii. 322, If. 

c. 19 xxiv. 268. If. 

c. 90..xiv.34i, 345; «»• 7. «; 

9,if.; xxiii. 332; xxv. 134; 

(I I) xii. 283, 294;xv.404; 

(1 2) xiv.338,339; XV. 398, 

406; (II 2, 3, 7, 8) V. 238, 

239 
c. 100 ix. 19 
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C.345 xiii.442,447 

c. 348. .1. 50, 408; iv. 287; (I 
2)i. 402; (§4) i. 401, 406; 

V. 314. 3i8;(S5)>- 401 

c. 36o..viii. 118,. 122; x. 274; 

xii. 432, 435; xvi. 263, «.; 

«v. 107; (S 1 [3 R. S. (6 

cd.) 58, § 4]) iv. 319, n. 

c. 403,zix. 364, M.;xxi. 137, 

n. 

c 446 xxiii. 256, n. 

c. 461 ...zxvi. 408, 41 1, 412, 

415 

1861, c. 149 xix. 367, n. 

c. 170, f 2 XV. 315, 316 

c. 210 vi. 32, n. 

c. 326 vi. 165 

1862, c. 18 iii. 68, 71; vii. 416 

c 170.... vi. 409; xxi. 7, n. 

' c. 172.. .V. 233; xii. 283, 294; 

XV. 404; xxiii. 332; (I 7) 

xvi. 298 

c. 365 X. 48 

c. 373 xxi. 139, «. 

c. 389, J I XX. 245, 246 

c. 425 ix. 218, 231 

c. 478,$ i...ii. 113; (§2) ii. 

116, n,\ (S 2, subd. 4) ii. 

127; (S 3) ii- 123; (§ 6) ii. 

119, 120; (S 13) ii. 334. 

338 
c 484 viii. 227 

1863, c. 362. . .iv. 323; (§ 9) V. 229 

c. 292 xxiv. 107 

c. 464. XXX. 454 

c. 500. . .vi. 375; xxvii. 459; 

(Jii)vi. 361.375.376 

i864»c.8 ix 105, n, 

c. 72 ix. 105, M. 

c 282, $ 2 iii. 451 

c. 417 iii. 286 

c 555 . .xi. 21 1 ; (§ 49. subds. 

6, 9) xvii. 404 

1865, c. 124 xxvii. 267 

c 296 zxv. 378, /f. 



C327 xxvi.433, 434 

c 368. .xix. 84, IT.; (am'd by 

L. 1865, c. 668; L. i87i,c. 

705) xvii. 113, n.\ (§§ I, 

3)ii-35o;(§7)ii-349;(S9) 

ii- 351 

c.453.§i-i-445;(§2)i. 445; 

xii. 2, 7 

c. 565, {§ 8, 12. ..XXV. 32-34 

c. 569 xxiii. 267, n, 

1866, c 74, § 20 iv. 108, 109 

c. 144 vii. 293, n. 

C348, §2. V. 333 

c. 404. .XV. 420; xviii. 192, 

193 
c. 440 xxvii. 284 

c. 489 iii. 426 

c. 534 ix. 107, iia 

c. 578 ix. 119 

c. 656 vi. 409 

c. 678 xvii. 69 

c. 697. .iii. 301. «., 426; xiv. 

189, «.; (§ 5. am'd by L. 

1874, C.240) xix. 193, 202 
C.753.. xviii. 192, 193 

c. 778. J 3 ii- III. «.; (S 

15) ii. 120, n, 

c. 788, IS 10, 13 ii. 117, n, 

c. 861 xxiv. 300 

c. 880 iv. 46 

1867, c. 116, § I [2 R. S. (Edm. 

ed.)6o] ii. 168 

c 225 iii. 423 

c. 254 xix. 204, 21 1 

c. 279 xii. 256 

c. 399 V. 439 

c. 403 xvii. 287, 288 

c. 489«.iii. ZO\, «., 308, 323, 

329» 337. 40s. 486, 488; 

xtv. no, n, 

c 515 xiv. no, n. 

c. 781 X. 324, n, 

c. 782. .xi. 41 1 ; xii. 295; (J 9) 

V. 228; (§ 13) xxiv. 472 

c. 860, §4 V. 314, 318 
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c. 884 xvii. 69 

c. 960 XXV. 19 

c. 965, i 10 iv. 108 

c. 1398 xiz 423,ff. 

1868, c. 45 iv. 50 

c. 798 X. 48 

c. 855. .iii. 302, n., 308, 316 

325; xiv. Ill, «., 112, n. 

1869, c. 22 xxvii. 61, 64 

c. 157 XX. 150, «. 

c 260 i. 106 

t. 410 vii. 371 

Z, 413 xxxi. 423 

z, 569 ii. 94, 100 

c. 582 i. 163 

c. 629 xvii. 1 14, n, 

c. 742 X. 198 

c. 793 xvii. 69 

c. 794 iii. 423 

c. 823 i. 65 

C. 845 ix. 379 

c. 855. .xvi. 282; (§ 5) i. 445 

c. 856....ix. X17, 119; (§ 16) 

ix. 128, n. 

c. 859 xxvi.433, 434 

c. %76, § 18 XXV. 378, n, 

c. 883 § 14. ii. 10, n, 

c. 902... vi. 302 ;xi. 142; (§8) 

A. 294, J99;(§§8,io)xix. 

371, n, 

c. 907 M xiii. 1 54 

c. 917, as amended by L. 
18S0, c. 94; L. 188 1, c. 
685 [2R. S. (7cd.)i59o] 
xii. 230 ; ( § 9.) . .xix. 194, 

209 

1870,0. 19 IX* 395 

c. 51 xii, 436, ». 

c. 80... xi. 230; (§§ 135-138 
142, 196, 199, 202, 214) 
xi. 232; (§§ 133-135, 205, 

211) X. 177 

c 92, § I V. 314 

c. 137. . .xviii. 132, «.; (§ 30) 






1871, 



V. 5^' «• ; {§ 99) V. 56, «., 

62 n. ; ({ 104) v. 42, n. 

c 151, § 2 xix. 364, ff. 

c. 163. XXV. 40, n, 

c- i75»§6 ix. 117,120 

c. 215 xiiL 421,422 

c. 277 vi. 409 ; XX. 443 

0.291, tit. 3, §3...[iR.S 

(7 ed.) 893] xiii. 469, 470; 

xiv. 494, ih 

c. 321, 1 1 xvi. 429 

c. 359, i. 106 . . . .xxix. 306; 
(§1 )iv. 166, I72;(S9)»»• 
38; iv. 175; (S§i, II) V. 

228 

c. 377 >• 163 

c. 382, § 3 XXV. 382, n. 

c. 383. 1 13- V. 42.*.; 

(§§ 32-44) V. 57. «.. 62, n, ; 

(§ 36) V. 52 

c. 422, § 2 viii. 170 

c. 430. .xxii. 222 ; (§ i)xxiL 

315 
c. 470. ...xviii. 439, /r., 441, 

«.;(§6)i. 398 

c. 519. ...xxiv.295. If. ; (tit. 
3, § 7) xxiv. 286, 287, 289: 
(tit. 6, f 14) vi. 238 ; (tit. 

7) X. 431,433 
c. 568 ix. 219, 225 

c. 598, tit. 2. 51 4. 20. . .xvi. 
273. 274; (tit. 4. § 16, 
Ain'd by L. 1872, c. 129) 
ii. 87, «. ; (tit. 6, S 6) xvL 

273. 274 

c. 652 v. 22 ; vii. 32 

c. 741 X. 323, ». 

c. 795 iii. 423 

c. 47 V. 23 ; vii. 32 ; (§ 2) 

V. 18 

c. 239, § I vii. 130 

c. 287 xvi. 282 

c. 291 xiv. 494 

c. 381 .xxi. 115 
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c. 535 XXX. 123 

c. 574, § 6 V. 63, », 

c. 625 i. 464; (S 16) XX. 

332, n. 

c. 695 i. 445;xvi. 282 

c 837 xvii.69 

c 859 viii. 272 

c. 872.1 3.. ii. iii,«. ;(§7) 

it. 116, If., 120, ft., 336, n; 

(§9)..ii. 120, «. 

c. 897 iii. 423 

c. 925 xiii. 1 54 

c. 940 iii. 424 

1872. c. 45 i. 163 

c. 92 i. 106 

c. 104 XXX. 142 

c. 129 ii. S7, n.; (tit. 5, f 

10) xxiv. 287, 289 

c* 150* S 33» subd. 23..vi. 247 

c. 161 . ..i. 157 ; ii. 440; xxii. 

88,«., 92, ff..93,». 

c 220 xvii. 287, 288 

c. 228 iv. 68, /f. 

c. 275 iii. 424 

c. 298 xxiii. 257, n, 

c. 355 xvi. 282 

c. 443 iii. 424 

c. 475....vi. I, io;xxi. 443; 
(S 2) vi. 30, ft, 
c. 498 xxiii. 256, ft 

c. 558 •• ill* 4^4 

c. 629, 1 8..ii. 210; (§§ 9-1 1) 

vii. 376 

c. 649 xii. 436, ft. 

c. 675 ix. 470 

c. 688 xviii. 439, ft. 

C.838 '^i77*n,\ (SO i. 

401 ;v. 314,318; (§4) V. 

3U 
c. 850 xvi. 454 

c. 872,57 XXV. 34 

c. 883 vi. 259 ; xiii. 1 54 

€. 885 . .iii. 302, ft, ; xiv. 113, 

«.; (S 2) xiv. 239, «.;(§ 

5) i"- 451 



1873,0. 186 xi. 187. 195, 215 

c. 239. . ..iii. 487 ; xxix. 176 

c. 281 XV. 75 

c 3^' .......... ..1. /3> '** 

c. 335. S25.vi.475; (§28) 

X. 418 ; (S8 28, 76) XXV. 

381, «.; (S80) iv. 170 

c. 355»§ 114 XXV. 378. «. 

c. 359. §4 xiii. 190, 196 

c. 363.8 I i. 401 

c. 385 xxiv. 291 

c. 420 xi. 208 

c. 427. . .vi. I, 10 ; xxi. 418, 

435, 43^.439. 443; (§2) 

vi. 30, ». 

c. 460 xix. 39, 50 ; xxvi. 

286 

c. 469, S II vii. 27 

c. 478, $6 ii. 126 

c. 489, % 3... \\, III, ft. \ (S 

6) ii. 116; (S II) ii. 118; 
(S 14) ii. 117; (§ 15) ii. 

ii9» 335» «•;(§ i6)ii. 118; 

(S 18) ii. 120, «.; (5 24) ii. 

119 
c- 53i»ll3» 4. i3-iv.i6, 22 
c. 549.l5.ix.128, «.;(S2i) 

ix. 128. fi. 

c. 551 X.48 

c. 583. S I xxi. 313 

C..593. $2 xii. 259 

c. 644 X. 261. 265 

c. 698 ii. 350 

c. 737 XX .412 

C.757 iv.97. 107 

c. 766 xvi. 450. 454 

c. 807 xi. 146. ft, 

c. 820. .ix. 102; (S i)xxviii. 

391 
c. 821. S 2 vi. 409,/;. 

c. 830 xxix. 49 

c. 837 xiv. 1 1 3, «. 

c. 863 xi. 213. xxiv. 282 ; 

xxviii. 141 ; (SS 3^. 39) vi. 

97. 102 
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1874, c. 9 T. 229 

c. 192 ii. 100 ; (§ i)ii. 95 

c. 275 xiv. 1 14, n. 

c. 307 iv. 16 

c. 322 i. 175 

c. 351 i.448 

c. 390» §2 V. 78, 79 

c 430.. .ix, 249; xi. 156; (§3) 
xi. 272, 274,;!. 

C.446 xi. 118, ».;xx. 123, 

128; (tit I, SO XX. 283, 
283i n,\ (tit. I, art. I, §4) 
iii. 268, 273, ».; (§ II) iii. 
220; (tit. I, art. 2, § 21), 
iii. 187, 189; (tit. 2, §§6, 
7) iii. 285, «.; xiv. 503, 
505;(§S 6-18) iii. 285, «.; 
(§ 17) iv. 502, 506 ; (tit. 3. 
§30) xiv.503, 507 ; (tit. 10, 1 
4) iii. 2i8» 232, 240; vii.430 

c. 456 V.229 

c. 47o..xviii. 468 ; xxiv. 470, 

c. 504 XX. 188, ff. 

c. 545. §9 vii. 376 

c. 547.. .i. 464; xxviii. 141; 

(S 5) XX. 332, «. 

c. 585. iii. 424; ix. 154; xi. 

299, 301. «.; (§3)x. 180 

c.6oo..i. 175; V. 333; (§1) 

i. 402; (§2) V. 315 

c. 601 V. 443 

c. 603 xvii. 376, n. 

c. 604 XXV. 34 

1875, c. 19, S 3. sabd. 5. ...X. 300, 

306.310 
c. 33, S II XXV. 42, «. 

c. 56. §2... V. 314,318; (S4» 
amending L. i860, c. 348, 

§4)..i. i77»4oi 

c. 79 [2 R. S. (7 ed.) 1676J 

X. I, 3; xiii. 91, n,; xiv. 

356, 360, 363 

c. 86 xxiv. 296, n. 



c. 90'§3 rv. 384,«- 

c. 105 X. 146, «. 

c. 108 xii. 233 

c. 130 .xiii. 473, 474 

c. 173,1 ' *"• ^ 

c. 181 xiii. 164 

c 233 xvii. 357. 35S 

C 2SO....... .... ..v. 1 ^y J J 

1875, c. 269.. xvii. 109, no, 113, «. 

c 300 v. 385, 389 

c. 319. ix. 420, 422, 443. 446 

c. 356, §2 i. 406 

c 370, § 22 ix. 460 

c. 379- -vi. 367. 374. 37 S*. 
(S 9) ii. 116, «.; (S io> 
ii. 116, »., 334. «. ; (S I3> 
ii. 121, n.\ (§ 17) ii. 335. 
n,\ (§19)"- i2i.«.;(§2o> 

"• 335» «• 
c. 392 xxiii. 255. //. 

c. 422 ix. 154; xi. 299» 

301. ». 

c. 443 xxiv. 209 

c. 4$8 xi. 146, n. 

c. 479, S I . . .xix. 188; (S 43) 

viL 376 
c. 482, 1 1, subd. 2.. xii. 64, 

c. 510 XX. 226 

1875, c. 542. .X. 396. 398; xxi. 393. 
«.;xxvi. 376,378;(§§i.2> 

v. 378, n. 
c. 545, p. 6i8..xviii. 168, 172 
c. 574.. iii- 232, 240; (§6) iii. 

285, n. 

c. 595-i»- 303. »•» 3^8. 326, 

328, 340, 406; (I 2) xiv. 

114, n^ 

c. 606.. iii. 303, If.. 391. 437, 

454. 502; X. 247; xiv. 

114, n,\ (S 18) xvi. 152, 

154; (S26, subd. 5) iii. 

435 
c. 6ii.viiL I7r» ii.;xvii. 113, 
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«.; xix. 73, 76,79, 84: XX. 

115; (S17) XXV. 353; (§21) 

xxvii. 446 

c 625 viii. 226, ft, 

c. 753 Hi. 423 

1876, c. 49 »• 447. 448 

c. no XXV. 231 

c. 118 ...iv. 318, «.;xix. 47 

c. 122, §4 viii. I, 22 

c. 132 X. 122, 127 

c. 164 viii.400 

€.176(2 R. S. [7ed.l 1681) 

xiii. 91, n.; xiv. 357, «., 

363* 369 
c. 182 xii. 295 

c. 187 ix. 189 

c. 193 xvi. 454 

c. 267..iii. 218, 232, 240, 

285, «.; vii. 430; (§ i) iii. 

187, 193, ft. 

c. 295 X. 262 

c. 319 xxiii. 256, ft, 

c. 425 xvi. 455 

c. 43I' §7 X. 318 

c. 444. . . .viii. 128, 133; xvi. 

441, 445, 446 

c. 445 i. 158 

c. 446. .ix. 249; (art. i, S 

iii. 220 

c. 449, S 2, subd. 2. ..iii. 63; 

(§5) viii. 381; (§7. subd. 

i) viii. 381 

C.482.S3 ix* 251 

c. 572 xxiv. 280 

1877, c. 16 [I R. S. (7 ed.) 892] 

xiii. 469 
c. 104, $§ II. 12 xvi. By 

c. 178 xi. 337,343 

c. 211 xxiv. 371 

c. 318 xvi. 209, 213; (§ 5) 

viii. 381 
C.321 xi. 145 

C377 xi. 147 

c. 416. S 41 -x, 323, ft,; (§§ 
44. 45, 47. 48) X. 323, ft. 



c. 4i7..ii. 362, ft.; iii. 130; 
xvi. 213, 217; (S I, subd. 
4) XV. 453; (§2) XXV. 41, 

«.;(§3)iv. 248, «.;(§49) 

xix. 188 
c. 466.. xiii. 34; xxii. 333. ft,; 

(§ I) xiv. 447. 450; (S 2) 
XV. 164, 167, 242, 248; 
xviii. 331; xxii. loi; (§3, 
subd. 5) V. 335, ft. ; (§ 6) v. 

289; (S 13) XV. 67; (§§17. 
20) V. 289; (§21) xvi. 316, 
(§22) vii. 397;«.;(§25)v. 
289.315* 347»«.;(S 26) ix. 
132; X. 454; (§27) xxii. 103; 
(§28) V. 3 14; (S29. Am'd 
byL. 1886, c. 283)xxxi. 

342. «. 
c. 479 xxiv. 310 

c- 493. S I vii. 410 

c- 53^. § 5 vii. 410 

1878. c. 49 (Am'd by L. 1886, c. 

291) XX. 136 

c. 75 xiii. 155 

c. 152 xiii. 169, 170 

c. 189 vii. 122, ft, 

c. 219 V. 55. ft. 

c. 252 xvi. 454 

c. 256 X. 447 

c. 299 V. 154 

c. 317 xiii. 155 

c. 3i8..ix. I32;(S6) vii. 397; 

(§ 7) X. 454 
c. 325 X. 192, 196 

1879, c. 24..vii. 122, ft. ; xviii. 79, ft. 
c. 164 viii. 171, «., 

446, «., 450 

c. 231 viii. 400 

c. 248 xvii. 25 

c. 307 XX. 131 

c. 310 viii. 165 

c. 321 . .viii. 171, ft., 446, ft., 

450; (§49) viii. 401, 446 

c. 332 xxiv. 295, ft 

c 336 zziii. 267, ». 
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Laws {Continued). 

c. 350 ix. 154 

c. 390 X. 293 

c. 395 3tiv. 138, n, 

c. 515 viii. 226, n, 

c. 526 xxii. 92, n, 

c. 530. .xxiii. 256, n., 257, /f. 

c. 538 XX. 223, «., 227, 

227, n. 

c. 542 X. 28, 31, 324, «., 

392, n. 

1880, c. 12 xiii. 1 55 

c. ?4, § 163 XV. 61 ; 

(§ 265) ix. 70, 72 

C.30» §)2, 3 xvi. 273 

C, 36 xxvii. 289 

C 55 xiii. 91, n, 

c. 56, § 14 XX. I9» 21 ; 

(§ 18) XX. 381 

c 68 X. 424, 426 

c. 94 xii. 230 

c. 106 viii. 226, n, 

c. 133 xxii. 221 

c. 146 xiii. 155 

c. 167 XXV. 231 

c. 178 viii. 401, 402 

c. 234 xi. 146, n, 

c. 245. viii. 172. /f., 226, «., 

400,402; xi. 139, «.,45i ; 

xiv. 503, «.; XV. 454 ; xvi. 

209, 215 ; xix. 39 ; xx. 

246 ; xxi. 363, n. ; xxvi. 

286; (§ I) xxiii. 332; (§ I, 

subd. 3) ix. 163, n.\ (§ 2) 

ix. 100, ff.; (§ 3, subd. 8) 

XV. 454 

c 246 xvii. 113 

c. 269...X. 33, «.; xiii. i, 3; 

xvii. 369, 370 ; xviii, 246 ; 

XX. 44; (§4)x. 39; (§6) 

X. 41 

c. 369, § 5 xix. 189 

c. 377. §7 xiii. 410, 411 

c. 398 viii. 226, «. 

c. 440 xxxi. 297, n. 



c. 460 xii. 77, 80, 84 

c. 472 xii. 296 ; XXIV. 

227, «. ; XXV. 135; xxvii. 

58, 59. 60 

c. 486 xviii. 67 

€.521 X. 418, 419 

c. 537 ix. 166. «. 

c. 542 xi. 40, 41 ; XX. 

53. «•; (S 3) «»3t. 8s 

c. 547 xi. 230 

c. 561 xxi. o&, n, 

c 567 XXV. 40, n. 

c. 583 xxii. 432. 433 

c. 585 xxxi. 57, «. 

c. 596. S3 X. 39 

c.733» §3 a[-4i9 

1881, c. 13 xvi. 282 ; (S 8) 

xvi. 290 

c. 211 xvi. 445 

c. 213; § 5 XXV. 427 

c. 256 X. 162, 163; (§4) 

X. 167 
c. 284 (Amd'g L. 1 850, c. 86)^ 

XX. 49» n. 

c. 346 xviii. 194. 

c. 407 xii. 196, 197 

c. 486 xi. 107, I xo, n, 

c. 465* §2 x.442, 447 

c. 504 xxi. 454, n^ 

c. 531 . .xiii. 149; xxii. 92, n. 
c. 532 xi. 90 

c- S76, § 14 xi. 90 

c. 649 xL 303. 

c. 685 xii. 230, 233, 241 

1882, c. 196 xi. 304. n. 

c. 214, 215 xi. 223. M.. 

c. 344 3CXV. 379, n. 

c. 353, §5 xvii. 306, ». 

c. 384 xi. 220, It. 

c. 389 • • xi. 3^» ^' 

c. 393 xi. 446 

c. 399. .xix. 341, «.. 364, «.. 

365* «• 
c. 409. .xix. 364, n., 566, n,^ 
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367, n.; xxvi.189, 190, «.; 
(S187) XXV. 350; (§214) 
XXV. 429, n, ; (§ 259) XX. 
244, n,; xxiii. 42, 43, n,, 

43 

c 410 xix. 165; XXV. 35, 

373'375;(§36)xviii.i3i» 
«.; (§5o)xxix. 59; (§80) 
xxix. 385; (§86) xxvi. 
150, 156; (§86. subd. 8) 
XX. 386 ; (§§ 2?3-293.) I 
XX. 283; (§31 5) XX. 373; 
(§474) xxviii. 155 ; (§ 
506) xxi. 164, n., 167 ; 
(§§510, 511) xxvii. 336: 
(§ 637) xxi. 286, 286, «., 
287 ; (675, Am'd by L. 
1885, c. 530) xvii. 376, n. 

377, «.; (§§ 857, 861) 
xxvi. 40 ; (§861) xiv. 
408 ; (§871) xxiv. 127 ; 
(§878) xxviii. 155 ; (§ 
926) xxvi. 438, 440; (§ 
990) xxiv. 131 ; (§ 1 104) 
xxii. 87, n.; xxiv. 304, «.; 
(§ 1318) xxix. 336; (§§ 
1453, 1454, 145s) XX. 
307 ; (§ 1456) XX. 298, 
302 ; (§ 1465) xxi. 297 ; 
(§ 1466, Am'd by L. 1886, 
c. 353) xix. 138 ; (§ 
1488) xxi. 302. «.; (§1597) 
xxi. 297 ; (§1601) xxi. 
296, 298 ; (§ 1938) XXV. 

c. 431. §4 xix. 364, ft. 

1883, c. 26 xii. 278, «. 

c. 113 xiv. 494»495 

c. 175, . .xxi. 280,281 ; (§ 13) 

xxi. 280. n.,2Si 

c. 205,. xvi. 441, 442, 445 

447» 448 
c. 231. xiii. 409, n. 

c. 233 xvi. 139 

c. 298 xix. 118 



c. 315, §1 xv.394,«. 

c. 336. .xvi. 395 ; ( Am'd by 
L. 1884, c. 109) xvi. 159 

c. 349. § I XXV. 385, n. 

c. 353. §7 xxii. 146 

c. 354. §8 xxii. 146 

c. 358. . .xii. 436, «., 448, //. 

c. 378. . .xix. 364, «., 374, fi. 
c. 381... xiv. 344; (§ I ) XV. 

40.V 

c. 383 xix. 204, 21 1 

c. 392 xxi. 168. 169 

c. 397 xxii. 54 

c. 404 XV. 52 

c, 421 xxiii. 267, n. 

c. 461 xiii. 412 

c. 490. . . .xvii. 64, 66, 72-74 

1884. c. 60 xvi. 441-447 

c. 68 xvii. 114, n. 

c. 109 xvi. 396 

c. 116... XX. 1 50, ;/. 

c. 141 xvi. 282 

c. 252. ..xxii. 213,215,224; 

xxvi. 410; (§ I) xxii. 214; 
(§ 19) xxii. 214 

c. 312 xxii. 140 

c. 315 xxi. 207, //.; xxii. 

335. «.; xxxi. 25; (§§1-7) 
xxi. 205, «.,-207. n, 

c. 318 xvi. 442 

c. 328 xxii. 309, «., 314, 

327> «. 
c. 329 xvi. 442 

c. 336 xvi. 441 

c. 346. .XXV. 403; xxviii. 42 1 

c. 367 XXV. 19; (§§5,6.) 

xxi. 122 

c. 372 XX. 298, 302, 303, 

303, «., 304 

c. 381 xix. 239, «.,24i //; 

XX. 164, 169, 263, 264 

c. 410.. .xxii. 146; (am'dinof 

L. 1883, c. 354) xvi. gf- 

119; (§4) xxii. 140 
c. 418 xvi. 442 
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Laws {Continued). 

1885* c. 131. §31 XX. 228 

c. 182 xvi. 398, 399 

c. 183. §§7.8, 19, 2i..xxiii. 

108, 109, no 

c. 195 xxii. 47 

c. 342..xviii. 67; xxiii. 239; 

XXV. Ill, 345; XXX. 128; 

(S 8) xxvii. 458; (§ 24, 

subd. 6) XXX. 304 

c. 355 xvi. 442 

c. 376. ...XXV. 383,«.,384,«. 

c. 456 xxviii. 155 

c. 483. . . jLix. 221. 227, 232, 
234; XX. 411; xxii. 20, 25 ; 
xxix. 347. 451, 474; (§ I) 

xxii. 25 
c. 488, § 2 xxi. 206, «. 

c 5^5 XX. 150, «. 

c. 526 xxiii. 241,242; 

xxvi. 134, 138, 141 

c- 530 xvii. 376, «. 

1886,0.30 xxiv. 357 

c. 258 xxi. 134, n. 

c. 268.... xxii. 212 

c. 283 xxii. 309, «. 

c- 310 xxi. 134, «.; 

xxii. 212, 224 

c- 335 XXX. 40, «. 

c. 409. . A'md by L. 1887, c. 
462, § 8, xxviii. 139 

c« 416 xxii. 95,«. 

c- 495 xxi. 206, n. 

c. 563 xxiv. 282, 289 

c. 572 xxiv. 286,287 

c. 637 xxi. 363 

c» 645 xxiii. 256, n, 

c« 648 xviii. 453 

c 657 xxi. 296, 297 

c. 672 .. xviii. 220,223, 229, 

^- -233, «., 235,451, 486; 

xix. 52, 57, 1 50; xxi. 257, «., 

258, 259; xxii. 73, 76, 79; 

n.; xxiii. 221, 221, «., 223; 

xxviii. 266 



1887, c. 289 .xix. 267; Am'g 

L. 1875, c. 27, XX I2,ff.,i4 

c. 458 xxiii. 258,11. 

c. 464 xxii. 139 

c. 479 xxvii. 294 

c. 503.. xxii. 307, 308, 308, 

«.. 3io»3i4. 315* 320.327. 
n. ; xxiii. 7, 8 ; xxv. 164 ; 

XXX. 252 

c 526 xxii. 387, «., 391 

c. 537. . ..xix. 269, n. ; xxix. 

3 

c. 559 XXX. 105 

c. 566. .xxi. 164, 165, n,, 

167 ; xxviii. 155 

c. 673. . .xxii. 81, 92, »., 93. 

«.,95» «•» 145 
c. 682 XX. 1 50, ft, 

c. 713. .xix. 226, «., 227, «.; 

XX. 41a 411 ; xxii. 49; 

xxiv. 366 ; (I I) xxii. 47 ; 

(§S I, 2) XX. 412, 413 ; 

(§4) XX* 415 ; (§ 13) XX. 

413,416; (§Si6, 17) XX. 

407, «., 416, 418 ; (§§ 16- 

18) XX. 419; (§ 20) XX. 420 

1888, c. 98 xxiii. 3. n. 

c. 142 xxvi. 216, n. 

c. 294. . . .xxii. 98, loi ; xxx. 

257 

c. 457 xxiii. 258, n. 

c. 555 xxvii. 289 

c. 583, tit. 22, § 30. xxiv. 290 
c. 801, § I xxiv. 293, «. 

1889, c 406, J I . . ..xxiv. 463, 468, 

469, 471, 472, «.; (§2) 

xxiv. 469 
c. 520, § 12 xxx. 135, n, 

1890, c. 51 xxvii. 46 

c- 95 x*v. 355 

c« i63» §3 XXV. 145 

c. 262, §§ 2, 5, 9, 17 xxv. 

458, 460-462, 470 
C.388 xxv. 368 
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c. 424. XXV. 350., n, 351. «., 

354 

c* 5^3> § 15 xxvii. 422 

c. 564.. XXV. 435; (J29)xxix. 

114; (§73) XXX. 126. 

c. 565 .. . .XXV. 437, «, ; (§ 92) 

xxix. 389 
c. 566, 1 61 xxix. 104 

c« 567. S 13 "«. I04f < 

14) XXV. 437, «.; (§ 24) 

126 



1 891, c. 208 xxvii. 461, 463, 478 

c. 21 5 xxviii. 27 

1892, cc. 185, 592 xxix. 144 

c. 399 xxix. 347 

c. 668, § I xxix. 233 

c. 680, S§ 35> m • .xxix. 193; 
(§ 37) xxix. 187 

1893,0.101 .XXX. 411 

c. 295 XXX. 85, n, 

c. 721, S 873. .xxxi. 361, 366 

LEASES. 

General prtKciples, Lease of chattel and conditional 
sale ; title of bona fide purchaser of lessee, xv. 2t^Z, 

Execution by agent to bind principal, vii. i. 

Counterparts ; duplicates ; evidence ; new agreement ; 
principal and agent, viii. 213. 

Subsequent lease, when merger of prior one. ix. 411. 

Lease with provision for sale. xii. 19. 

To railroad corporation so long as capable of exercis- 
ing its functions ; appointment of receiver ; insolvency ; 
default in payment of rent and taxes, xiv. 152, n. 

What is a condition ; re-entry ; election to terminate ; 
redemption from forfeiture ; estoppel of lessor ; right to 
remove buildings ; restraining summary proceedings. 
(Action to relieve from forfeiture.) xii. 30. 

Conditional limitation or condition subsequent. (Sum- 
mary Proceedings.) xiii. 82. 

By one railroad company to another competing com- 
pany ; validity, xix. 193. 

Clause giving lien for rent on produce of land, valid as 
chattel mortgage, xix. 282. 

Right of renewal in donee of lease, xx. 249. 

City of lease of dock property ; construction of terms 
and conditions, xxv. 152. 

Lease of right to quarry does not transfer the land, but 
only gives the right to take stone ; title to stone passes 
only on actual severance, xxvi. 194. 

Lessee of such right cannot recover for the conversion 
of stone quarried by a trespasser, xxvi. 194. 
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Leases (Continued), 

Right of tenant with only a privilege to quarry to pro- 
tect the premises against waste, xxvi. 194. 

Note on mining and exploitation of leases, xxvi. 201. 

Provision for removal if owner does not want to build 
does not permit termination to allow third person to build ; 
notice of renewal, xxvii. 160. 

Construction ; meaning of word " term." xxviii. 14, 
20, ». 

Note on the use of the word "term " in conveyancing, 
and the effect of rescission, xxviii. 20. 

Liability to pay paving assessment ; construction of 
tax clause, xxix. 150. 

Note on interpretation and effect of clauses in leases 
providing for payment of taxes, etc. xxix. 161. 

Reservation of right to sell. xxxi. 210. 

Covenant to repair ; waiver of tenant, xiii. 441, 

Effect of covenant to rebuild, iii. I2. 

Lessee's covenant to pay taxes ; waiver of forfeiture 

by accepting rent ; continuing cause of forfeiture, xii.43' 

What an " improvement " on the premises, giving lessee 
right to renewal under covenant ; Indian lease under act 
of Congress, xv. 382. 

Foreclosure of vendor's lien on leasehold ; renewal ; 
right to remove buildings, xiv. 26. 

Notice of intention to renew ; forfeiture by accident or 
mistake ; relief in equity, xii. 50. 

Construction of covenant for renewal of sub-lease; 
second renewal, ix. 411. 

Covenant of lessee to make repairs ; landlord's right to 
reimbursement for repairs made by order of board of 
health. (Action for money paid.) xvii. 317. 

Covenant to comply with city ordinance, etc.; duty 
thereunder as to repair or removal of unsafe building, 
xxvii. 334. 

Rent s apportionment upon sale of demised premises. 
X. 396. 

Necessity of suing for all installments of rent due. viL 

452. 

Liability of under-tenant holding over. xxi. 304. 

Liability of assignee of, holding over. xxi. 304. 
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Note on the eflPect of holding over on the relation of 
landlord and tenant, xxi. 309. 

Sub-lease or assignment ; merger of fee and reversion. 
XV. 285. 

Surrender; what is acceptance; liability for rent 
already accrued ; rescission of lease ; fraudulent repre- 
sentations of landlord ; action for rent. xvii. 315. 

When terminated by summary proceedings although 
warrant not issued ; effect on covenant in lease ; continued 
liability for deficiency of rent under covenant, xxviii. 14. 

Note on contracts for farming on shares, xxxi. 219. 

LEAVE TO SUE. 

Receiver, when revoked, vi. 293. 

Upon judgment by executor, xv. 431. 

Necessary before suing at law for mortgage debt while 
foreclosure pending^, xii. 390. 

When refused ; action against legatees, &c., of de- 
ceased guarantor of mortgage for deficiency ; laches, vi. 
227. 

How alleged, xvii. 115. 

Upon judgment for deficiency on foreclosure ; com- 
plaint must allege, in action against heirs, xviii. 142. 

Answer setting up judgment as counterclaim need not 
allege, xviii. 151, n. 

For mortgage debt after foreclosure upon land in an- 
other State, xix. 69. 

Necessity ; motion to dismiss for failure to allege in 
complaint ; action against heirs-at-law of iportgagee to 
charge with deficiency of judgment in foreclosure, xxvi. 16. 

Continuance of action against committee of lunatic ; 
effect of obtaining judgment without leave, xxviii. 245. 

Note on leave to sue. xviii. 149. 

LEGACIES. 

Nature and effect ; legacy to child dying before testator, 
xii. 344. 

Designation of beneficiary ; institution afterwards in- 
corporated under name used. x. 274. 

What is vested, vi. 438. 
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Legacies (Continued). 

Vested or contingent ; time of vesting ; to take effect 
upon future incorporation of legatee, xv. 288. 

Vesting ; joint or separate gift. iv. 268. 

Vesting ; construction ; payment ; power to take ; 
residuary clauses, v. 317. 

Conditional on faith and practice of religious corpora- 
tion, vi. 398. 

To benevolent society, conditioned on support and 
maintenance of a beneficiary ; when void for uncertainty : 
lapse, vii. 53. 

To testator's wife, when not satisfaction of her claim 
for deposit, v. 215. 

Conversion of fund bequeathed by testator, a revocation, 
viii. 118. 

What is a gift to a class ; residuary legacy, xv. 123. 

Proceeds of sale of part of a plant of company, con- 
sidered as capital ; right of life tenant to dividend, xxiv. 

41. 

When c/iarged on real estate, viii. 123. 

Vesting; whether legatee take as a class or as tenants 
in common, xviii. 291. 

Note on vesting, xviii. 297. 

Interest. Rule as to the running of interest on general 
legacies, xxiv. 45. 

General legacy of $500 not bearing interest until ex- 
piration of one year, exempt from collateral inheritance 
tax. xxiv. 365. 

Taxation under L. 1885, c. 483. xix. 221. 

• 

See also Wills and Taxes. 

LEGATEES, HEIRS, NEXT OF KIN AND 

DEVISEES. 

Liability ; deficiency on foreclosure of mortgage guar- 
anteed by deceased, vi. 227. 

What complaint and judgment should show in actions 
against ; exhaustion of legal remedy ; defense of statute 
of limitations, iv. 127. 

Compelled to perform, ancestor's contract, xx. 271, ». 
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Not necessary parties to proceedings to appoint tax ap- 
praiser. XX. 405. 

Liability of ; proceedings of creditor of decedent, 
xxiii. 15. 

Liability of heirs for deficiency of assets to pay debts ; 
joinder of heirs with creditor to charge fund in court, 
xxi. 330. 

Pleading remedies against ; parties, xxiii. 15. 

LEGISLATION. 

Control of legislature over corporate franchises, iii. 
467 

Restraint of special legislation by amendments of con- 
stitution in 1874. iii. 347, 401, 434. 

Solicitation of ; illegality of contract, xx . 333. 

LEGISLATURE. 

Cannot control future legislation on public matters, 
and cannot prevent a subsequent one from legalizing the 
use of steam on a given city street, ix. 181. 

Power to abrogate statutory right ; removal of officer. 
X. 418. 

Ratification by, of illegal act under a contract for pub- 
lic work. vii. 28. 

Power to have act take effect on Sunday, xxii. 98. 

LETTERS OF CREDIT. 

Substituting telegram ; effect on existing stipulation. 
xi. 452. 

LIBEL. 

What is actionable per se ; charge of contracting in 
assumed name ; special damage, iii. 157. * 

Charge of adulterating food. x. 9. 

Advertisement of caution to persons seeking a board- 
house ; special damages, i. 478. 

On partners, x. 9. 

Discontinuance of suit by parties without consent of 
plaintiff's attorney, v. 286. 
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Libel (Continued). 

Examination of adverse party before trial not allowed, 
ii. 146. 

Publication by commercial agency of fact that plaintiff 
is indebted ; injunction, xvi. 419. 

Verification of answer; privilege, xxi. 211. 

Note on injunction against publications infringing on 
privacy or affecting character or reputation, xxvii 379. 

Right to enjoin publication of unauthorized recom- 
mendation, xxvii. 402. 

Note on burden and order of proof in actions for 
defamation, xxviii. 395. 

Criminal prosecution ; character of prosecutor ; req- 
uisites of indictment, xxx. 200. 

Severance of action, xxxi. 464. 

LICENSE. 

When permission by municipal corporation to lay gas- 
pipes not a license, but franchise, vii. 23. 

To shore up when excavating on adjoining lot iv. 292. 

See Excise. 

LIEN. 

Who has lien in nature of attorney's, x. 465. 

When not enforcible by one joint owner against 
another, vii. 324. 

Equitable lien upon premises, how created ; acceptance 
of deed subject to claims, xix. 312. 

Creditor's right to, on excess of premiums paid on life 
policy. XX. 443. 

On rents ; attachment does not create on subsequently 
accruing, xxi. 241. 

Two judgments docketed against subsequently ac- 
quired realty ; priority, xxi. 246. 

Funds in hands of depositary ; commencement of cred- 
itor's suit. xxii. 125. 

Of warehousemen, when general and not particular, 
xxiii. 241. 
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Construction of L. 1885, c. 526, establishing warehouse- 
men's liens, xxiii. 241. 

History of the lien of warehousemen considered, xxiii. 
241, 

Of warehousemen subordinate to mortgage, xxvi. 

134. 

Lien not waived by bringing nction for debt and levy- 
ing upon the property held, xxvii. 278. 

Of bankers for advances, xxxi. i. 

Note on common law liens, xxiii. 245. 

See Attorney and Client and Mechanics' Lien. 

LIMITATIONS (Of Actions and Proceedings). 

In general. Statute does not apply where time is 
limited by express contract, ix. 271. 

Statute only bars remedies named in it. ix. 315. 

Statute governing enforcement of justice's judgment, 
ix. 315. 

Amendment to statute in 1876 did not affect existing 
causes of action, x. 318. 

Note on amendments to the Statute of Limitations, x. 

322. 

Receiver's action against directors, not barred, though 
creditors' action would be. ii. 283. 

Counterclaim for breach of contract sued upon. xv. 

172. 

A foreign corporation when sued for causing death, 
may plead the short statute of limitations, xii. 273. 

Defense of statute must be pleaded, xii. 202, and see 
note, 226. 

Pleaded against co-defendant in partition, xi. 349. 

Bar of, not available when summons served by sub- 
stituted service, xxi. 173. 

Substituted service of summons equivalent to publica- 
tion to take case out of the statute, xxi. 173. 

What time limited ; action to establish resulting trust 
in realty, xiv. 13. 

Action upon a judgment against heirs, etc. ; when heirs 
may plead statute, iv. 127. 
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« 

Limitations {Continued) 

Decree of foreclosure and sale presumed paid in twenty 
years, xi. 349. 

Action for divorce for impotence, viii. 187, n. 

Remedy of mandamus, xiii. 413. 

Application for mandamus to compel performance of 
statutory duty. xii. 156. 

Statute of limitations does not begin to run against the 
sureties on an administration bond until there has been an 
accounting and decree against the principal, xxvi. 274. 

Time does not begin to run for conversion of property 
deposited until demand, xxvii. 86. 

Action by the people ; acquisition of prescriptive right 
against State to use water-power of Niagara river, xvi. 
203, n. 

Claim against State ; laches ; presentation to legis- 
lature ; acknowledgment by passage of act to pay claim ; 
when statute runs from demand, xvi. 448. 

Action for dower ; relief against statute for fraud ; in- 
nocent parties, xvi. 265. 

Statute of another State ; construction of its courts to 
be followed here. xvii. 397, 513. 

Action based on instrument creating trust ; assignment 
for creditors, xviii. 167. 

Action against trustees of corporation for mismanage- 
ment, when barred, xx. 428. 

Legacy ; accounting of executors and administrators 
after time has run cannot be compelled ; demand not 
necessary, xxii. 479, 

Execution upon a justice's judgment where a transcript 
has been filed in county clerk's office, may be issued after 
six years, xxii. 461. 

Non-suit in a partly tried cause, not a dismissal of com- 
plaint for neglect to prosecute, xxiv. 62. 

Enticement of husband, when barred ; new enticement 
xxvi. I. 

When ten years' limitation applies ; action in equity 
against directors of corporation for waste of funds, xxvi. 

35. 

Action against devisee for debt of testator, xxvii. 289. 



VOLS. I.-XXXL OF ABBOTT'S NEW CASES. .273 

Special proceeding ; limiting remedy in surrogate's 
cotirts ; accounting of administrator, xxiii. 479. 

When cause of action accrues; action for obstruction im- 
pairing easement, xii. 124. 

Statute does not run against deposit until after demand. 
V. 215. 

When there have been successive failures by the trus- 
tees of a manufacturing corporation to file an annual re- 
port; change of trustees, ix. 274. 

When cause of action accrues, xxvi. i, 3, «. 

Note on the time when cause of action is deemed to 
have accrued, xxvi. 3. 

Disabilities; absence from State ; concealment in State 
to avoid suit. xv. 72, 

Acknowledgment and new promise ; claim against es- 
tate ; promise by administrator \ who may set up bar of 
statute. XV. 189. 

LIMITED PARTNERSHIP. 

Liability of special partner where certificate of limited 
partnership is not recorded, xxi. 27. 

Construction of limited partnership act. xxi. 27. 

Effect on partners of omission of county clerk to tran- 
scribe certificate into proper records, xxi. 27. 

Note on limited partnership, xxi. 55. 

See also Partnership. 

LIS PENDENS. 

Effect as to tax sale. i. 452. 

Husband and wife ; bills, notes and checks, viii. 253. 

See Notice. 

LITERARY PROPERTY. 

Replevin for manuscripts ; ownership of literary prop- 
erty ; plan conceived by one and worked out by another. 
xxiv. I. 

Note on the separate right of an employee to the value 
of his extra services and his mental products, xxiv. 23. 
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LOST RECORDS. 
Note on proving lost records, xxi. 367. 

LUNACY. 

Powers of commissioner, iii. 187, 272. 

Proceeding's on inquisition ; testimony of supposed 
lunatic ; verdict ; counsel, vii. 417. 

Proceedings for discharge of lunatic from asylum, iii. 
225. 

Criminal responsibility of the insane, iii. 187, i95» 200, 

218, 207, 225. 

See Insane Persons. 

MALICIOUS PROSECUTION. 

What is termination of the prosecution. (Cases of all 
classes collected.) i. 193. 

Advice of counsel, etc. ; malice, i. 254. 

Probable cause, when a question for jury ; settlement 
as for debt does not debar prosecution for embezzling 
or show want of probable cause, i. 246. 

Affidavit to obtain arrest must be set forth evidence of 
malice, and want of probable cause, ii. 457. 

Evidence of defendant's declarations, xx. 259. 

Evidence as to discharge of criminal proceeding; 
probable cause and malice, xxviii. 256. 

MANDAMUS. 

In genet aL Limitation of time for proceeding, xii. 156. 

Special proceeding ; statutory limitation ; unreason- 
able delay ; trustee ; demand before suit. xiii. 413. 

When allowable. When not granted against an antici- 
pated omission of duty. ix. 127. 

To compel performance of statutory duty. xii. 156. 

— of official duty. xii. 268. 

To enforce issue of alias summons, i. 299. 

To compel entry of order, ix. 448. 

To compel permission of burial, vii. 121. 

To compel police to close liquor saloons on Sunday, 
ix. 127. 
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To supervisors to disallow de facto county oflScer's bill 
after audit, xiv. 29. 

To compel municipal corporation to issue bonds, v. 

383. 

To county canvassers, xii. 77, 84. 

To inspectors of election to compel another return, xii. 

95» 103- 

By State court to inspector of election, when proper, 

instead of application to U. S. court for warrant against 

supervisor, ix. 484. 

To correct registry of death, viii. 32. 

To reinstate college professor illegally removed, x. 
122. 

To compel inspection of books of benevolent associa- 
tion, viii. 342. 

To compel official action upon estimates ; interest of 
relator ; citizen and taxpayer, xvi. 96. 

To compel appointment under Civil Service Act. xvi. 
119. 

To corporation to admit relator to membership and 
register his cattle, xvi. 307. 

Directed to unincorporated board instead of individuals 
composing it, error ; amendment, xvii. 64. 

To compel railroad company to furnish sufficient depot 
buildings for freight and passengers, xvii. 304. 

To compel tax commissioners to remit tax illegally as- 
sessed on relator's land. xvii. 376, «. 

To remove show-case from sidewalk as a nuisance, 
xviii. 123. 

To compel exhibition of transfer book to stockholder 
of foreign corporation, xix. i. 

When granted to compel telephone company to allow 
use of instrument, xix. 466. 

To compel county canvassers to canvass return, xx. 19. 

To corporation to compel exhibition of stock-book to 
stockholder ; deposition of relator cannot be taken for use 
on motion, xx. 172. 

To allow stockholder to inspect corporate stock-book. 
XX. 193. 

To exhibit transfer book of foreign corporation ; de- 
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Mandamus (Continued). 

nial of knowledge or information ; direction to two officers 

or agents in case of doubt as to which, xx. 195. 

To street commissioner of public works to remove 
street obstruction, xx. 387. 

When it will not lie to remove street obstruction of 
chartered railway, xx. 393. 

To compel appointing power to conform to statutes 
giving war veterans preference in appointment under civil 
service, xxii. 137. 

Lack of knowledge on part of appointing power that 
applicant for appointment under civil service is a war vet- 
eran, is a defense, xxii. 137. 

Not the proper remedy for obtaining review of judg- 
ment of board of assessors, xxiv. 125. 

To compel board of excise to determine complaint of 
citizen against saloon-keeper, xxiv. 379. 

Mandamus to compel excise board to determine com- 
plaint where unreasonable delay in rendering decision ex- 
ists, xxiv. 477. 

Mandamus to compel excise board to determine a com* 
plaint ; writ not intended to interfere with discretion ; 
when board deemed satisfied, xxiv. 477. 

To compel church treasurer to affix corporate seal to 
consolidation agreement, xxv. 242. 

To compel rector of church to give notice of election, 
xxv. 250. 

To compel special election of church officers ; referee 
to superintend, xxv. 258. 

To exhibit stock-book to stockholder ; proof of owner- 
ship of stock, xxv. 250. 

To compel register to satisfy mortgage, xxix. 47 1 . 

Mode of procedure. Peremptory or alternative ; prac- 
tice on argument, xii. 252. 

Effect of not putting in plea or denial to return to al- 
ternative writ. ix. 127. 

Costs when refused to successful respondent, xv. 447. 

Peremptory ; when granted ; general rule ; clear legal 
right, xxv. 470. 

Judge at chambers has no right to issue, xxix. i72« 
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MANDATE. 

Necessary to found proceedings for contempt under 
Code Civ. Pro. § 14, subd. 3. iii. 61. 

For sum of money, whether includes an order of arrest, 
xviii. 220, 231, «., 486. 

MANUFACTURING COMPANIES. 

Organization and powers defined ; taxation, xi. 40. 

Personal estate, where taxed, xv. 314. 

Partnership does not result from omission to file dupli- 
cate certificate, iv. 444. 

Dissolution ; neglect to pay its debts ; action by stock- 
holder, viii. 168. 

Issue of stock for property ; par value ; issue of bonds 
at less than par ; payment for property in stock and bonds. 
XXV. 410. 

Individual liability of stockholders ; what is not included 
under the term "labor " in the statute, ix. 277. 

Judgment must be obtained against foreign corpora- 
tion, in order to authorize suit against stockholder, in 
State which created corporation, ix. 277. 

Individual liability of trustee ; reference of action to 
enforce, i. 125, n,^ 127. 

Liability to creditor's administrator, xv. 470, 483. 

Failure to file annual report ; judgment is a "debt** 
for which liable, viii. 385. 

When barred by statute of limitations, where there 
have been successive failures to file annual report, ix. 274. 

Nature of trustees' liability for false report ; separate 
causes of action, viii. 382. 

Time of filing and publishing annual report, xv. 483. 

See Corporations. 

MARRIAGE. 

Contract to marry between nephew and aunt, void, 
viii. 363. 

Agreement to marry is within the statute of frauds. 
:k. 88i. 
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Marriage {Continued) 

When consideration of marriage, insufficient to sustain 
deed. vii. 240. 

Validity of marriage /^r verba de presenti in a foreign 
country, vii. 98. 

Re-marriage after divorce, viii. 171. 

In disregard of prohibition by judgment of divorce, 
not void. viii. 444. 

Action to set aside as null after decease of one party, 
not maintainable, xvii. 265. 

Colonial law of New York ; Roman Dutch law ; pub- 
lication of banns ; license ; legitimation of offspring* 
xvii* 439. 

Note on mode of proving marriage, xvii. 494. 

Ante-nuptial agreement for sum in lieu of dower; 
burden of proving fairness, xviii. 151. 

Wife's action to annul ; alimony not granted, xxii. 58. 

Validity where former spouse discovered to be living* 
xxxi. 73. 

Induced by fraud ; remedies, xxxi. 314, 325. 

MARRIAGE BROKERAGE. 

Contract with matrimonial agency to procure a husband 
or wife void. xxvi. 250. 

MARRIED WOMAN. 
See Husband and Wife. 

MARSHALS. 

Cannot act under execution issued on marine court 
judgment, after filing of transcript ; liability, ii. 21a 
Fees of city marshal on execution sale, iv 25. 

MASTER AND SERVANT. 

Monthly hiring of domestic ; discharge, ix. 407. 
Injunction, when not granted against trade union, ix.. 

393- 

Prosecution for embezzlement after settlement, i. 246* 
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Use of late employer's name in business of servant ; 
** late with." xvi. 121. 

Gratuities to servant for giving master's work to 
plaintiff ; defense to action for services ; proof of injury, 
xviii. 205. 

Remedy for wrongful discharge from service ; one re- 
covery only of damages for breach of contract, xix. 269. 

Contract giving right to terminate employment if serv- 
ices not satisfactory, discharge, xix. 271, «. 

Servant has no right after discharge to remain on 
master's premises, xxi. 15. 

When servant becomes a trespasser, xxi. 15. 

When master not liable for assault on servant dis- 
charged, xxi. 15. 

Action for wrongful discharge ; recovery when a bar 
to subsequent action for contingent commissions, xxii. 277. 

Liability of store-keeper for act of a subordinate in ar- 
resting customer on suspicion of shoplifting ; measure of 
responsibility, xxiv. 172. 

Note on the separate right of an employee to the value 
of his extra services and his mental products, xxiv. 23. 

Weekly payment law ; who are employees, xxv. 368. 

Note on legal interpretation of " clerk," " servant," 
"laborer," "officer," "wages," "salary." xxv. 376. 

Definition of " wages," "salary," "clerk," "servant," 
etc. xxv. ^6S^ 376, n. 

Effect of death of partner in terminating contract of 
employment by firm. xxx. 300. 

Liability of general assignee of employer, xxxi. 342. 

Note on damages for wrongful discharge, xxxi. 348. 

Liability for injury to servant, x. 200. 

Negligence of fellow-servant in repair of machine used 
by plaintiff ; master's duty to provide safe machinery, 
viii. 41. 

Contractor's liability for unsafe scaffold to sub-con- 
tractor's employee ; knowledge of defect, xiii. 436. 

Liability to servant for failure to provide safeguards 
required by statute, xxxi. 289. 

Employment in dangerous place, xxi. 246. 

Unsafe scaffold, xxxi. 426. 
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Master and Servant {Continued). 
Duty to enclose elevator, xxviii. 138. 
Note on liabilities for injuries to person, zxiv. i8i. 
Contributory negligence, x, 200, 

MASSES. 
Validity of bequest for. xx. 447. 

MECHANICS' LIEN. 

The lien ; repeal of act of 1863. vi. 371. 

Sub-contractor ; non-completion of contract by con- 
tractor, iv. 136. 

Right of sub-contractor to money paid by general as- 
signee, to discharge lien. viii. 423. 

Under Kings and Queens counties act, collusive pay- 
ment ineffectual against, ii. III. 

Filed after decease of owner, under Kings and Queens 
counties act ; provisions of 2 R. S. 109, §53, and 116, § 18, 
as to suits against heirs, &c., do not apply, ii. 119. 

Limit of time for filing in New York, under L. 1875,0. 
379- vi. 367. 

Not to be invalid for mistake in name ; suit against 
wrong defendant, when right defendant not to be sub- 
stituted, xxiii. 239. 

Right of sub-contractor against owner completing 
building, xxv. 108. 

Time of filing notice ; completion of contract, xvii. 

357. 

Notice under L. 1885, c. 342 ; foreclosure; joining 

other lienors as parties ; priority, xviii. 67. 

Foreclosure ; compulsory reference, ii. 334. n. 

Action to foreclose, an action in rem. ii. 119. 

Rules of proceeding, where sub-contractors allow liens 
to expire ; withdrawal of claim ; costs ; settlement by the 
owner; personal judgment ; separate sales ; practice as to 
decree and execution, vi. 356. 

Joint liability of contractors in a proceeding to fore- 
close ; personal judgment ; payment into court, ii, 333. 

Lien of sub-contractor ; contractor's non-performance 
a defense, iv. 136. 
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Appointment of referee to sell and report deficiency on 
foreclosure, ii. 114. 

Service of notice on owner unnecessary, xxxi. 297. 

Power of N. Y. City court to grant equitable relief ; 
fraudulent assignment, xxv. 161. 

Remedy of purchaser at sale in foreclosure ; writ of 
assistance, xxv. 344. 

Practice ; right of trial by jury ; right to frame issues, 
xxvii. 456. 

Compelling restoration of deposit withdrawn, xxx. 

31- 

Consolidation of several actions, xxx. 127. 

Right to cancel lis pendens in action to foreclose, xxx. 
303- 

MEDICAL COLLEGE. 

Grovemed by the same statutes as a literary college, 
x. 122. 

MERGER. 

Of lessor's reversion and fee. xv. 285. 

Judgment against surviving partner for debt, and right 
of action against decedent's representative for deceit, 
iii. 92. 

Of cause of action on agreement for sale by confession 
of judgment, viii. 221. 

Of equitable interest under gift of income and legal 
title as successor of remainderman, xviii. 82. 

Purchase by junior lienor at foreclosure sale. xix. 312. 

Mortgage transferred to owner in fee as a " muniment 
of title," when not a merger, xxiii. 226, 

MESSENGER COMPANIES. 

Liability for telegraph messenger's disregard of in- 
structions ; remedy of employer sustaining no loss by 
messenger's disregard of instructions, xxii. 121. 

Liable as carriers for act of messenger ; limitation. 
xxxi. 147. 
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MILITIA 

Warning to attend drill ; court-martial ; notice of hear- 
ing ; warrant, xi. 230. 

Discharge at end of term of enlistment without con- 
sent. XXV. 389. 

MISDEMEANOR. 

When officers of corporations will not be presumed to 
be guilty of. xxii. 114. 

MISNOMER. 

In process, i. 309. 

Of corporation in will. iv. 322. 

MISTAKE. 

In omission of deed from index, i. 381. 

Of fact ; action to cancel deed of trust, xiv. i. 

As to effect of deed of trust ; relief in equity, xiv. 499. 

Must be mutual to justify reformation of contract ; un- 
disclosed intention ; action to reform insurance policy. 
XV. 409. 

Vacating judgment to permit correction of error, xxix. 
400. 

Undisclosed intention as to beneficiary of life policy, 
xvii. 15. 

Note on rescission of contracts, xiv. 301. 

MONEY PAID, RECEIVED, &c. 

Action for money paid lies by collector who has paid 
tax, against person assessed, i. 449. 

Action for money received on behalf of town, must be 
in the name of supervisors, ix. 103, n. 

What to be shown to sustain action for money had and 
received, vii. 334. 

Action for, and to rescind syndicate agreement, when 
maintainable ; fraud ; concealment, xvi. 320. 

Action to recover share of profits received under illegal 
partnership; when maintainable, xvi. 372. 

To satisfy illegal assessment for taxes, may be re- 
covered back ; duress ; demand before suit. xvii. 361. 
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Deposit of trust fund in bank to be used in speculation ; 
conflict of evidence, xviii. 135. 

Liability of attaching creditors after notice, for fund 
f f andtileft tly obtained by depositor and paid them by bank, 
xxiii. 172. 

Money paid out under executory contract to purchase ; 
when it may be recovered back, xxiii. 404. 

Assi^ssment paid with knowledge of its invalidity can- 
not be recovered back. xxvi. 325. 

Assessments paid with constructive knowledge of their 
invalidity cannot be Recovered back although the in- 
validity does not appear on the face of the assessment. 
xxvi. 341. 

Note on the right to recover back money paid on an 
illegal assessment, xxvi. 350. 

Action for restitution after reversal of order vacating 
attachment, xxviii. 175. 

MONOPOLY. 

What is a ; monopoly may be created in article capable 
of indefinite production, xxii. 164. 
Illegality of. xxii. 164. 

MORTGAGE. 

Liability of agent for loaning money on second mort- 
gage, vi. 72. 

What is equitable, viii. 159. 

Equitable, how established ; purchase of title by mort- 
gagee, kv. 204. 

Mortgage deemed for purchase money though given to 
third person ; priority ; eflEect of recital in mortgage that 
it is given for purchase money, xix. 312. 

Of corporation; foreclosure; parties; receiver; pow- 
ers and duties, xix. 340. 

Lien attaches to improvements ; priority over receiver's 
certificates ; expense of preservation of property while in 
receiver's hands ; surplus money proceedings ; what liens 
may be Adjusted, xx. 26. 

Priority of mortgage by heir over debts of ancestor, 
xxviii. 117. 
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Mortgage (Ccniinued). 

Form of deed showing intent to have effect as mort* 
gage. xxviiL 276. 

Validity; mortgage for pnrcbase-money by wife to 
husband, vii. 299. 

By partner on land of firm held in his name, when no 
lien, vii. 273. 

Of cemetery lot after interment, void, viii, 159. 

By insane person ; certificate or affidavit of validity, 
iii. 274. 

By married woman charging separate estate generally 
for deficiency, xii. 402. 

Omission to index the record, x. 41. 

When consideration must pass. xx. 265. 

Rights and remedies. Liability of mortgagor to mort- 
gagee, for fraudulent recording of subsequent mortgage, 
vi. 38. 

Dower, not barred by false representations of mort- 
gagor as to marriage, vii. 236. 

Without tax clause ; subrogation of mortgagee paying, 
to protect security, xi. 354. 

When title on foreclosure sale vests ; apportionment of 
income from premises, v. 377. 

Set-off of deposit in case of insolvency of the bank 
mortgagee, iv. 215. 

Destruction of premises by fire after sale on foreclosure 
and time for delivery of deed ; loss not to be borne by 
purchaser, iv. 193, 200. 

For remedy of Foreclosure, see that title. 

Foreclosure of senior mortgage ; on motion by junior 
mortgagee to be subrogated, actual tender is not neces- 
sary, xxii. 425. 

Action by trustee of heir at law to enforce delivery of 
mortgage held by executor of owner in fee after transfer 
to latter as a " muniment of title." xxiii. 226. 

Foreclosure ; claim of ownership of bond and mortgage 
by third person ; payment into court of amount due ; in- 
terpleader, xxiii. 230. 

Equitable priorities ; waiver by prior mortgage. 

352. 
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Note on special relief in foreclosure, xxx. 344. 

Action to cancel ; assignment ; notice. xxxi< 308. 

Assignment^ when void as against subsequent bona fide 
assignee, vii. 188. 

Guaranty of payment includes interest ; guarantor of 
mortgage he assigns, not discharged by mere neglect to 
proceed against mortgagor, ix. 374; 

Payment Effect of advancing money to pay. iii. 138. 

Presumption of payment, x. 42. 

Revival of extinguished mortgage by subrogation, vi. 
469. 

Release of grantee by grantor from liability for amort- 
gage assumed, v. 242, 247, 259, n. 

Satisfaction, by discharge of bond. xvi. 143. 

Right of foreign executor to satisfy, xxix. 471. 

Transfer of equity. Effect of neglect to foreclose for 
default in payment of interest, taxes, &c., after request by 
mortgagor who has conveyed premises, v. 263. 

Transfer of, to owner in fee when not a merger ; title 
to, when in heirs and not in executors, etc., of transferee, 
xxiii. 226. 

Assumption clause in deed recorded but not personally 
delivered to grantee . ix. 365. 

Effect of covenant to assume viL 170. 

Liability of one assuming the payment of a mortgage ; 
payment of taxes, ix. 372. 

Non-liability of grantee of equity of redemption not- 
withstanding assumption, v. 230. 

Liability of grantee of premises " subject to payment " 
of mortgage, i. 97, loi, n. 

Liability of purchaser on assumption clause to mort- 
gagor after judgment against latter although unpaid by 
him. xxii. 469. 

Suit on bond for balance due after foreclosure in court 
of another State ; leave to sue. xix. 69. 

MOTIONS AND ORDERS. 

Motion by lessor to compel lessee to surrender property^ 
not proper remedy, xiv. 152, «. 

When the proper remedy to open judgment in partition. 

i- 372. 
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Motions and Orders {Continued), 

To vacate judgment ; service without State ; computa- 
tion of time to answer, xi. 104. 

To remove indictment to oyer and terminer, x. 192, 
To compel payment by plaintiff to receiver of partner- 
ship, xi. 113. 

To dismiss complaint for want of prosecution ; attor- 
ney's lien ; settlement before issue, xi. 113. 

To confirm referee's report, and for costs, xi. 116. 

To set off costs; attorney's lien. xi. 114. 

Stay by non-payment of costs of motion, iv. i, 13. 

To reduce judgment for deficiency in foreclosure, when 
too late. ix. 372. 

Affidavits used on motion for a reference ; when affi- 
davits not properly before referee, xxi. 291. 

Motion to vacate arrest ; complaint in opposition to, 
may be submitted after submission of motion, xxi. 32 1. 

To re-open order and for relief, xvii. 92. 

Motion to continue injunction ; reference, for what 
purposes ordered ; confirmation of referee's report, xviii. 
416. 

Motion to open default in answering; copy of proposed 
answer should be served, xx. 11. 

Service of notice of motion on Saturday half -holiday. 
XX. 14. 

When motion is proper remedy for false return of exe- 
cution. XX, 188. 

Motion to vacate summons for want of leave to sue, 
xxvi. 16. 

The hearing of motion for new trial denied at circuit 
cannot be had at special term, xxvii. 99. 

Rights of parties fixed by decision, xxx. 241. 

Right to make statutory application at special term 
held with circuit ; rule 38 construed, xxx. 381. 

Motion to set aside order ; limitation ; delay ; affi- 
davits by incompetent witnesses, xxxi. 416. 

Compelling affidavit for purpose of motion, ii. 137. 

Note on the power of the court to take oral proof as to 
disputes or questions arising upon motions, xxiii. 475. 

When court at Special Term, on application, may take 
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away from a jury certain issues framed ; when not pre- 
cluded by decision of General Term. xxiv. 158. 

Order to show cause returnable in less than two days, 
and containing stay of sale on foreclosure irregular ; reg- 
ularity of order when made by judge out of court staying 
proceedings ; motion to vacate, ii. 454. 

Effect of prayer for further relief in order to show 
cause, xxvii. 193. 

Right of judge to make order to show cause, xxx. 381. 

Note on taking order to show cause as short notice of 
motion, xxx. 404 

Motion papers ; stating prior applications, ix. 141. 

When demand is not necessary before motion by sure- 
ties for restitution, x. 87. 

Form of notice of motion before a judge, x. 192. 

Service of notice of motion to vacate judgment ; prayer 
for general relief in notice of motion, x. 60. 

Motion to vacate order of arrest ; irregularities must 
be specified in moving papers, ii. 372. 

Joinder of motion to strike out defense as sham, with 
motion for judgment on another defense as frivolous, xi. 

369- 

Affidavits ; waiver of defects ; motion to discharge 

levy under attachment of stock of foreign corporation. 
xi. 180. 

How heard and determined. On motion for new trial, 
judge should examine the correctness of his rulings, x. 
28. 

Presence of prisoner not necessary during argument of 
motion in his case. vi. 206. 

How affected by amendment of complaint, i. 193, 235. 

Priority of motion to reform complaint, and motion for 
receiver, ix. 448. 

Motion to overrule demurrer as frivolous not super- 
seded by notice of a demurrer for trial, xv. 282. 

Order for bill of particulars, x. 471. 

Order that exceptions be first heard at general term. 
X 6. 

Powers of judge of one court in action pending in an- 
other ; order, how entitled, iii. 50. 

Remedy for refusal of judge to enter order, ix. 448. 
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Motions and Orders {Continued). 

To vacate order of arrest, time in which it must be de^ 
cided. viii. 237. 

General power of court to vacate its orders, v. 157, 
169. 

— though rights of third persons affected, xii. 329. 

Ex parte order of county judge may be vacated ex 
parte, xiii. 374. 

Order for reference not set aside until entered, viii. 

237- 

Appeal from order granting open commission to take 

depositions, x. 324. 

Order for sale of bonds falling in market value pend- 
ing action by subscriber under syndicate agreement to re- 
scind contract and recover sum paid. xvi. 320. 

Order for examination of witness before trial ; motion 
to vacate, xviii. 241. 

Power of court to amend previous order, xxii. 299. 

Later order may enlarge referee's scope of inquiry 
directed by former order, xxii. 299. 

Order directing that an answer be made more definite 
and certain, xxi. 469. 

Power of special term in directing as to appeal papers. 
xxxi. 167. 

Renewals, Motion cannot be renewed on fresh evi- 
dence, without leave, i. 365. 

Denial, bars subsequent motion ; new grounds. xv» 
488. 

Lien of attorney on motion costs, xviii. 26, n. 

MUNICIPAL CORPORATIONS. 

Power of legislature to ratify invalid proceedings ; town 
bonds, iv. 43. 

Contracts by public proposals ; reservation of power to 
change ; liability where contract not completed through 
act of city ; cost in excess of appropriation ; ratification by 
act of legislature, v. i. 

Contract for purchase of land, when not completed sa 
as to preclude injunction by taxpayer to prevent pur* 
chase, xxii. 80. 
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When public notice of proposals for public work neces- 
sary, vii. 28. 

Note on municipal contracts ; necessity of inviting pro- 
posals ; power to change plan or work ; ratification or 
estoppel. V. 41. 

When not liable on quantum meruit; contract made 
after public advertisement for bids. v. 51. 

Power to construct bridges ; limit of cost and limit of 
appropriation, v. 383. 

Water rates in N. Y. City ; what lands chargeable. 
XXX. 100. 

Powers^ and discretion in their exercise, vi. 330, «. 

Deed of water-lots in N. Y. city ; fee of streets ; powers 
of dock department, vi. 314. 

Covenant in deed, as to use of streets, iii. 467. 

Property acquired for one purpose, use of, for another ; 
taxpayer's action to enjoin use. xxii. 80. 

Liability for public work ; limit of cost and of appro- 
priations, vii. 28. 

For unsafe bridge owned by State, xv. 57. 

For wrongful acts of servants, as to constructing sewers. 

vii. 403 

For discharge of sewer upon private property, xv. 

97, 457. 

Negligence by non-user of power to supervise others ; 

liability for obstructions in streets, vi. 246. 

Liability for services ; implied obligation under statute 
requiring employment ; extent of compensation, xvi. 96. 

Liability of N. Y. city for acts of aqueduct commis- 
sioners, xvii. 64. 

Recovery of money paid on void tax assessment ; de- 
mand before suit. xvii. 361. 

Unsafe streets ; liability of property owner to indem- 
nify against judgment in favor of persons injured, xx. 
i5» 18, «., 19, «. 

Who are employees entitled to weekly payments under 
act of 1890 ; who are public officers, xxv. 368. 

Right of, to permit erection of awnings, xx. 385. 

Nuisance in street ; duty of public officer to remove. 
XX. 387. 



290 ANALYTICAL INDEX TO 

Municipal Corporations {Continued) 

Street obstruction by chartered railway ; when man- 
damus to remove will not lie. xx. 393. 

Violation of ordinance in erecting a stable ; action by 
private individual will not lie. xxi. 472. 

Sufficiency under L. 1886, c. 572, of presentation of 
claim for personal injuries against municipal corporations. 
xxi v. 276, 279. 

Presentation of claim under the act, as a condition 
precedent to maintenance of action for personal injuries, 
when to be filed, xxiv. 276. 

Provision of charter of city of Brooklyn (L. 1888, c. 
583, tit. 22, § 30) as to presentation of claim, not applying 
to actions ex delicto, xxiv. 279. 

Note on the statutory preliminaries to actions, xxiv. 
292. 

Contractor excavating for sewer not obliged to protect 
adjacent walls, xxviii. 154. 

Officers, Power of legislature over tenure of municipal 
offices. X. 418. 

Attestation and evidence of appointment to municipal 
office; when cannot annul appointment to office for 
stated term. ix. 456. 

Special public officers as agents, viii. 280, n. 

Brooklyn ; removal of fireman ; misconduct ; hearing ; 
counsel, xiii 410. 

Common council may be enjoined for acts of discretion. 
X. 180. 

Payment of public moneys by comptroller ; injunction 
denied ; parties, xiii. 149. 

Streets in New York belonging to city in fee. iii. 372. 

Right of abutting owners on street ; construction of 
elevated railroad, xi. 298. 

Ownership of streets ; covenant not to build ; abutting 
owners, xi. 236 ; rev'g iii. 478. 

Erection of telegraph poles in city streets. (Action for 
nuisance.) xi. 304. 

Permission to a gas-light company to lay pipes, not 
transferable to assignee, vii. 19. 

When permission to lay gas-pipes a franchise, which 
may be exercised by a receivcT pendente lite. vii. 23. 
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Storm-door in street ; enjoining removal, xx. 398, 

Local courts. Power of judge of municipal court of 
Rochester to act as police justice, ix. 69. 

Parks. Construction of declaration of legislature as to 
public use of city parks, iii. 467. 

Local improvements and appeals therein ; determination 
of council to make ; Utica. iii . 68. 

Assessment, how to be levied ; record must show 
necessary steps were taken, vii. 414. 

Rule of assessment for benefit of local improvement, 
ii. U. 

Assessment for widening street a municipal improve- 
ment ; sale of land assessed ; payment of award, in what 
order ; payment under order of court, viii. 279. 

Validity of assessments ; presumption of official regu- 
Jarity ; objections filed must be heard, vi. 238. 

Presumption that abutting owners paid for the street 
on being assessed for its opening, xii. 276. 

Assessment for local improvement ; due publication of 
notice of meeting of board to receive bids for work, essen- 
tial to validity ; who entitled to move to vacate as a* per- 
son aggrieved by substantial error ; proof of actual damage 
to petitioner ; validity may be denied by grantee in deed 
subject thereto, xix. 117. 

Street improvement in N. Y. City ; how assessments 
made. xxv. 32. 

A letter transmitted with a required statement by com- 
missioner of public works to the board of assessors is not 
a part of the record for a local assessment, nor does it ren- 
der the record void on its face although attached, xxvi. 

3^5- 

Jurisdiction of the several departments in N.Y. City as 

to buildings, etc. . xxvii. 334, n. 

Consent to construction of street railroad ; condition. 
xxix. 385. 

Taxpayers* injunction suit. i. 157, 

Taxpayers' action to prevent waste ; not maintainable 
for ulterior purpose in interest of other parties, ii. 440. . 

Taxpayer enjoining purchase of property at excessive 
price, xxii. 80. 

Taxpayer may maintain action to recover back ex- 
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Municipal Corporations (Continued). 
cessive price paid by municipal corporation on the pur- 
chase of property, xxii. 80. 

Note on taxpayer's action, xxii. 86. 

Taxpayer's action to restrain violation of civil-service 
law. xxii. 144. 

Right of property owner to injunction regulating con- 
struction of sewer, xxix. 240. 

Taxpayer's action to prevent sale of franchise, xxix. 

384. 

Town bonds in aid of railroad ; petition ; majority of 

taxpayers ; ratification by issue of new bonds in place of 

old ; waiver ; estoppel, xiii. 153. 

Over-issue of municipal obligations ; renewals ; amount 

of outstanding indebtedness ; how discharged ; action by 

county against holders of bonds, part of which are valid 

and part invalid, xi. 461. 

MUNICIPAL LICENSE. 
To make coal-hole, inferred from long use. xx. 334. 

MUNICIPAL ORDINANCE. 
Not judicially noticed, ii. 230. 

NAMES. 

Assumed, iii. 157. 

Middle initial, xii. 84. 

Identity, as showing identity of persons, ix. 371. 

Facts required to be shown on application for change. 
X. 79. 

Constitutional restriction against changing ; no applica- 
tion to corporations, xi. 298. 

Of married woman ; plaintiff, xii. 302, n. 

Fictitious firm name ; certificate, viii. 76. 

Of firm ; use of deceased partner's name by executors 
carrying on business as directed by will. xiii. 73. 

Use by individual of name appropriate to corporation ; 
action for injunction to protect trade-mark. xi. 220. 

Right of employee on going izito business for himseli 
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to use employer's name on sign, &c., " late with." xvi. 
121. 

Liability upon contract in assumed name ; covenants 
in deed. xix. 123. 

Imitation of corporate name ; injunction, xxi. 95. 

Enjoining use of corporate name. xxi. 97, 99, 104, 115. 

Identity of, in judgment presumed, xxii. 105. 

Note on identity of name. xxii. 105. 

Of voluntary association not to be taken by dissenting 
members incorporating, xxiii. 199. 

NATIONAL BANKS. 

A foreign corporation, i. 292, 293, n. 

Reduction of stock ; rights of holders to dividends once 
declared ; transfer of shares on books, iv. 61. 

Jurisdiction of State courts in actions against negligent 
directors, ix. 280. 

Taking greater inter est than alio wed by statute ; action 
to recover back interest paid. ii. 216. 

Recovery of deposit made when bank knowingly in- 
solvent, xiv. 409. 

NATURALIZATION. 

Power of surrogate's court to grant, vii. 391. 
Making up record nunc pro tunc j presumptions. viiL 

250. 

When not questionable by election officers, ix. 465. 

How provable to establish right to register as voter, 
ix. 468. 

Vacating order, xxxi. 416. 

NAVIGATION. 

Nuisance in navigable streams ; degree of obstruction 
not to be considered ; riparian owner not to appropriate ; 
a public highway, ii. 211. 

Presumption of grant from State of bed of Niagara 
river ; acquisition of riparian rights by prescription, xvi. 
203, n. 

What is a navigable stream ; Niagara river at the 
Falls, xvi. 159. 



294 ANALYTICAL INDEX TO 

NE I^XEAT. 

Writ is issued, as a general rale, only in cases of 
equitable demand ; not issued if liability to arrest in 
doubt ; motion to vacate when defendant has given baiL 
iL 197. 

Writ of, substituted by Code Civ. Pro, § 550. xxi. 321* 

NEGLIGENCE. 

When action lies. When statute giving right of action 
for causing death, applicable on vessel on high seas, vii 
84. 

Presumption of right of action for injuries to person^ 
in foreign country, vii. 84. 

Of bank in allowing officer to convert pledge, vi 388. 

Liability of telegraph company for miscarriage of 
message, vii. 151. 

Of agent loaning money on second mortgage, vi. 72. 

Of creditor in collecting notes held as collateral se- 
curity, ii. 444. 

By a municipal corporation ; discharge of sewer upon 
private property, xv. 97. 

By a municipal corporation in care of streets, vi. 246. 

Dangerous structure ; liability of employer and con- 
tractor ; contributory negligence, xi. 322. 

Unsafe scaffold ; contractor, and sub-contractor's em- 
ployee, xiii. 436. 

In excavating on land adjoining plaintiff's ; duty to 
shore up house ; notice ; excavation by contractor, iv. 
292. 

Of railroad engineer in blowing off steam in street. 

i. 438. 

Liability of horse railroad company to newsboy, i. 433- 

Injury by tripping on railroad track at crossing, iv. 32. 

Liability of landlord for neglecting to provide fire- 
escapes required by ordinance, vi. 97. 

In leaving fire-escape out of repair, i. 427. 

Of persons owning school premises, ix. 303. 

In dispensing poison, xii. 478. 

Liability for explosion of powder magazine, viii. 355* 
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Of public officers ; liability of State ; negligence of 
lock-tender on canal, xvi. 429. 

Backing train at night into depot ; signals, xix. 18. 

Unsafe street ; property owner's liability to indemnify 
city against judgment in favor of person injured ; suffi- 
ciency of complaint by city. xx. 15, 18, «., 19, n. 

As to coal-hole in front of apartment house, xx. 324. 

Action for, against common carrier of goods ; in- 
definiteness of complaint, xxi. 464. 

Parent's action for injury to child ; damages, xxi. i. 

Presumption of, from unexplained fall of building 
undergoing repairs, xxii. 358. 

Landlord making repairs to building affecting its sup- 
ports to use greatest degree of care. xxii. 358. 

Liability of landlord for damages caused by negligently 
making repairs, xxii. 358. 

Liability of owner of building negligently causing fire, 
to owner of adjoining building for injuries caused by 
spread of fire. xxii. 358. 

Liability of town for personal injuries resulting from 
defective bridge while crossing with a heavy traction en- 
gine, xxii. 387. 

Physician liable to charity patient for malpractice as if 
he were paid, xxvii. 37, 45. 

Charity hospital only liable for want of due care in 
selection of physician, xxvii. 37. 

Note on gratuitous medical service, xxvii. 54. 

Case depending entirely upon plaintiff's testimony, 
xxviii. 205. 

Duty in respect to care of pledged property ; injury 
from inherent causes, xxviii. 225. 

Right of action for voluntary acts of defendant ; 
throwing missile, xxviii. 47. 

Right of sub-lessee to recover from original lessee, 
damages paid by reason of defect in premises, xxix. 238. 

Protecting elevator shaft, xxx. 143, 152. 

Liability for damages by blasting, xxx. 15S, 166, n. 

Liability of one contracting to indemnify, xxx. 158. 

Liability of landlord for injury to child, xxx. 285. 

Proximate cause ; physical injuries resulting from men- 
tal shock, xxx. 362. 
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Negligence (Continued). 

Note on the distinction between mental and physical 
injury, zxx. 371. 

Careless manag^ement of horse-car. xzxi. 56. 

Liability of storekeeper for mischievous act of em- 
ployee, xxxi. 281. 

Note on distinction in pleading between negligence, 
nuisance and wilful act. xxv. 195. 

Note on liabilities for injuries to person, xxiv. i8i. 

Note on liability for spread of fire. xxii. 377. 

Note on concurrent actions for the same wrong, xxi. 7. 

Note on allegation and proof of negligence, xx. 236. 

Note on liability for condition of apartment house. 
XX. 330. 

Contributory, How freedom from contributory negli- 
gence may be shown, x. 200. 

Contributory negligence ; approaching railroad cross- 
ing, vi. 104. 

Of fellow-servant in repair of machine, viii. 41. 

Caution and discretion necessary to be exercised by 
children, vi. 104 ; ix. 303. 

Note on Negligence of Children ; contributory negli- 
gence of children ; of parents and other custodians ; of 
persons aged, disabled or intoxicated ; distinction between 
trespassers, licensees, &c. vi. 104. 

Contributory, of husband, not chargeable on wife, 
viii. 392. 

Contributory negligence of insane persons, iii. 229. 

Contributory in operating machine, xxxi. 289. 

Contributory ; riding on street car platform, xxxi. 56. 

Contributory ; necessary proof, xxx. 143, 152. 

Contributory negligence for patient to disobey physi- 
cian, xxvii. 45. 

NEW TRIALS. 

When allowed for error in trial of special issues. xiL 
360. 

Not ordered by general term where verdict directed 
subject to its opinion, xiii. 376. 

Stipulation for judgment absolute, viii. 128, 148. 

When verdict set aside without granting new trial. 
X. 28. 
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Ordered instead of judgment rendered, though neces- 
sary facts shown, xii. 276. 

Judgment absolute by court of appeals on appeal from 
order of general term granting new trial — precludes, xxi. 

315. 

Grounds. Verdict not sustained if injury may have 

resulted from error, ii. i ; vii. 334, 358. 

In equity case ; improper admission of evidence not 
affecting result, xv. 107. 

Awarded for erroneous ruling, xii. 276. 

Granted for disregard of testimony authorizing recovery, 
viii. 403. 

When granted in appellate court, for incompetency of 
witness, xii. 172. 

For inadequacy or injustice of verdict, viii. 393. 

For excessive damages, xi. 72. 

Concealment of fact on trial, when ground for relief 
against judgment, ii. 238. 

When not granted on account of newly-discovered evi- 
dence which is merely cumulative, vi. 151. 

Newly discovered evidence ; cumulative ; diligence, 
viii. 274 ; xiv. 465. 

See Note on Witnesses Causing Surprise, xiv. 469. 

Newly discovered evidence, xxix. 62. 

Trial of equitable action before jury against demand of 
plaintiff for trial by court, xvii. 289. 

After reversal on appeal ; placing cause on calendar, 
xviii 469, 472. 

Will not be granted on ground of newly discovered 
evidence after great lapse of time. xxi. 315. 

Presence of newspaper reporter during deliberation of 
jury ; such fact not a ground for a new trial where ver- 
dict not influenced by the occurrence ; failure of defendant 
to object on the trial, deemed to work a waiver, xxiv. 444. 

New trial in ejectment not allowed as of course after 
absolute judgment upon an appeal to the court of appeals 
from an order granting a new trial, xxvii. 12. 

Verdict for nominal damages for death of infant will 
not be set aside without proof of damages, xxix. 291. 

Excessive damages, xxx. 78. 

Excessive damages, xxxi. 426. 
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New Trials {Continued). 

Motion upon minutes, xxxi. 66, 373. 

Mode of obtaining. Motion for, before trial judge, viii. 

393. 

Motion for on ground of surprise, &c., when too late, 

after appeal, vi. 378. 

When motion for new trial on judge's minutes proper. 
vii. 138. 

Motion on the minutes, how determined ; judge must 
examine correctness of his rulings, x. 28. 

Motion for new trial, on minutes, after dismissal of 
complaint, ii. 295. 

When motion for, is proper instead of appeal, i. 175. 

Motion for a new trial on ground of misconduct of 
jurors, where to be made, xxiv, 77. 

A motion for a new trial on the ground that the ver- 
dict is against the weight of evidence, may be made after 
the expiration of the time to appeal, xxvi. 382. 

A question of fact which has been submitted and de- 
cided by the judge cannot be presented as a ground for 
setting aside a verdict, xxvi. 382. 

Rehearing of motion denied at circuit cannot be had 
at special term ; new trial after verdict on special issue, 
xxvii. 99. 

Terms. When order granting, not to be conditioned on 
payment of costs ; presumption as to ground of granting 
on such condition, ii. 102. 

Criminal cases j when it should be granted, and how 
reviewed, x. 261. 

For what errors granted, in capital case in N, Y. gen- 
eral sessions, under L. 1858, c. 330. xii. 187. 

In criminal cases ; insufficient evidence, xxxi. 227. 

NEW YORK CITY. 

Various departments of city government ; department 
of docks, and its powers to contract, v. 51. 

Health department ; powers ; imposition of penalty 
for violation of order, iv. 97. 

Water rights and powers of dock department, &c. 
vi. 314. 
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Fee of streets in. iii. 372, 478. 

Proceedings in case of unsafe building, i. 464. 

Statute as to excavations, iv. 292. 

Excise laws. ix. 117. 

Transmission of testimony before coroners to district 
attorney ; L. 1881, c. 465, § 2. x. 442. 

Discharge of subordinates under L. 1880, c. 521. x. 418. 

When cer/ior.ari greinted to review proceedings of mayor 
in removing oflScer. vi. 474. 

Authority of common council to permit the erection of 
awnings, xx. 385. 

See Municipal Corporations, 

NOLLE PROSEQUI 
Nature and effect, i. 193. 

NON-IMPRISONMENT ACT. 
See Arrest. 

NONSUIT. 

Cannot be ordered on testimony of defendant, i. 356. 
Not ordered, if slight evidence to support cause of 
action, xi. 304. 

When allowable in malicious prosecution, i. 246, 254. 

See Trials. 

NOTARIES. 

Jurisdiction ; outside of county, xi. 145. 
. Non-resident notary, not capable of holding office, vi. 
181. 

Mode of mailing notice of protest, ii. 69. 

NOTICE. 

IV/iaf IS. When notice, required by statute to be given 
by a public officer, is sufficient if given by a subordinate. 
V. 3i83. 

Of hearing before commissioners under rapid transit 
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Notice (Continued). 

act, when personal notice impracticable on account of 

number, iii. 401. 

Of deed recorded but unindexed. i. 381. 

Transcript of judgment, when effectual as notice of en- 
try of judgment, vii. 452. 

On application for commission of lunacy, ix. 141. 

To assignees, of assignor's contracts, iii. 25. 

To stockholder of railroad, of limit of time to exchange 
stock tmder plan of reorganization ; publication in news- 
papers, xi. 133. 

Of trust ; pledgee of stock, xv. 107. 

Of appeal from justice's judgment, x, 220. 

To prove claims, in creditor's action to set aside fraud- 
ulent conveyance ; advertisement, xvi. 47. 

When authority to give, cannot be delegated, xvii. 53. 

Of attorney's lien ; necessity, xviii. 40, n. 

Occupation of tenement in apartment-house under un- 
recorded deed ; constructive notice of title ; duty to in- 
vestigate, xix. 289. 

Title ; possession of tenement house in N. Y. City as 
affecting subsequent mortgagee, xxi. 286. 

Effect of failure to post name of owner on building ; 
evidence, xxi. 286. 

Note on possession as notice, xix. 296. 

Service of summons on depositary, when latter pro- 
tected in paying out funds under order of court, xxii. ^25. 

Notice to agent's clerk, when sufficient, xxvii. 160. 

Constructive; record of married woman's mortgage 
charging separate estate, xii. 402. 

To purchaser, of infirmities of vendor's title ; state- 
ments in answer in foreclosure suit ; knowledge of agent 
XV. 204. 

To agent, notice to principal, ii. 22 ; xv. 234. 

Constructive, to partner, xxxi. 400. 

Notice of action pending. Lis pendens not canceled on 
ground no cause of action ; action to charge separate es- 
tate of married woman, xii. 407. 

Notice of pendency of creditor's action ; effect on sale 
for taxes, i. 452. 
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Nate on the statutory preliminaries to actions, xxiv. 
292. 

Doctrine of lis pendens; binding force against assignee 
of plaintiff in action against elevated railroad, xxvii. 318. 

Cancellation of lis pendens in action to foreclose 
mechanic's lien. xxx. 303 . 

See Appeal ; Lis Pendens. 

NUISANCE. 

When general covenant against nuisance not an incum- 
brance, vii. 136. 

What is. Discharge of city sewer on plaintiff's land ; 
assent, xv. 457. 

Powder magazine ; private nuisance, viii. 355. 

Rafts of timber continuously moored ii. 211. 

Telegraph poles in city streets ; action by people, xi. 

304. 

Created by smoke and noise of locomotive, iii. 306. 

By construction of elevated railroad in streets, iii, 347 ; 
xii. 276. 

Puppet show in window drawing crowd on sidewalk ; 
private injury, xv. 250. 

See note on obstruction of highways, xii. 152. 

Erection of dam in Niagara River near the Falls ; ac- 
tual navigability, xvi. 395. 

Show-case obstructing sidewalk, xviii. 123. 

Display in show-window drawing crowd on sidewalk ; 
injunction pendente lite at suit of adjoining tenant, xviii. 

126. 

Note on obstruction of sidewalks for business purposes. 

xviii. 129. 

Improper division fence between farms ; injuries to 
animals, xviii. 256. 

Private, what constitutes ; noise of electric-light en- 
gines ; interference with enjoyment of life and property, 
xviii. 340. 

Reasonable use of property dependent on locality, xx'. 

159- 

Covenant against, in deed of real property, xxi. 159. 
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Nuisance {Continued). 

Stable, when not per se a nuisance, xxi. 472, 

Covenant against, in deed ; when will not excuse pur* 
chaser from taking title, xxv. 346. 

Use of premises annoying neighbor, xxxi. 337. 

Remedies, When injury to individual will not ei^title 
people to proceed on the theory of a public nuisance, ix. 
181. 

Abatement of in streets, iii. 467. 

Action by householder to enjoin obstruction in street. 

i. 63, 75 «., 79, »• 

When defect in title of railroad to its roadbed will not 

sustain action by the people, on the theory of a nuisance. 

ix. 181. 

Injunction against maintenance of hospital in residen- 
tial locality, xxi. 159. 

When injunction against intended use of stable will 
not be granted, xxi. 472. 

Violation of city ordinance in erecting a stable ; injunc- 
tion will not be granted at the suit of a private individual. 
xxi. 472. 

Note on distinction in pleading between negligence, 
nuisance and wilful act. xxv. 195. 

OATHS. 
What are the essentials, x. 53. 

OBITER DICTUM. 
Decision resting upon several grounds, xxviii. 104. 

OBSCENITY. 

Obscene .writing ; what is indictable ; description in 
indictment, ii. 66, 

OFFER OF JUDGMENT. 

By one joint debtor, entry of ; not a bar to action 
against the others, xx. 321. 

As determining right to costs. . xx. 402. 

See Judgment. 
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OFFICE. 

Public, agreement to surrender to another upon latter's 
request ; illegality thereof as sustaining indictment for 
conspiracy, xx. 368. 



OFFICE ADDRESS. 

Omission of attorney to add in answer ; entry of judg- 
ment before return of answer, for failure to add. xxi. 209. 



OFFICERS. 

Liability of party for officer's acts. v. 374. 

Appointment, election, removal, &c. Attestation and evi- 
dence of appointment to office ; resolution, ix. 456. 

Determining candidate by caucus, ix. 456. 

Removal for cause ; right to counsel ; hearing, vi. 474. 

Removal in New York City, without hearing, x. 418. 

Action to determine title to office ; injunction not 
allowable in ; parties plaintiff ; Code Civ. Pro. § 1948, et 
seq, xi. 64. 

Oath of office, how administered ; by whom. ix. 456. 

Compelling delivery of books and papers to successor ; 
power of county court ; remedy, xvi. 268, 272. 

Aqueduct commissioners in N. Y. City, local officers, 
not State, xvii. 64. 

Street inspector in Buffalo not excepted from civil 
service law. xxii. 144. 

Of municipal corporation ; who is, and who an em- 
ployee. XXV. 368. 

Right of public officer can only be tried by direct pro- 
ceedings ; alleged irregularity in election of officer ; effect. 
xxvii. 253. 

De facto; commissioners of municipality acting for 
seven years as such. xiii. 153. 

Acting village trustees, xiii. 162. 

County coroner ; compensation ; audit of bill by su- 
pervisors, xiv. 29. 



304 ANALYTICAL INDEX TO 

Officers {Continued) 

Distinction between evidence of one being an officer de 
' /acto and dejure, vi. i8i. 

Compensation. Giving officer clerk is not increasing 
compensation within constitutional prohibition, xii. 64. 

Power of commissioners appointed to make contract 
for public work, to alter specifications, furnished to suc- 
cessful bidder, before signing contract ; power of public 
officers when exhausted, v. 51. 

Proposals for public work to commissioners appointed 
to contract therefor ; duty to advertise for bids ; power to 
alter specifications furnished successful bidder, v. i. 

Official action and duties. Special public officers as 
agents of the State or municipality, viii. 280, n. 

Municipal ; not enjoined from paying out public 
moneys to conflicting departments not made parties, xiii. 

149. 

Injunction will not lie against public officer who has 

only lawfully expressed his views of plaintiff's business. 

X. 162. 

Official reports ; verification ; perjury, vi. 151, 181. 

Bank holding deposit of officer may interplead, vi. 394. 

When notice, required by statute to be given by a pub- 
lic officer, is sufficient if given by a subordinate, v, 383. 

Personal liability for act without jurisdiction. (Tres- 
pass.) xii. I. 

Public ; suit against, xvi. 437, 439, «. 

Action against sheriff joined with receiver to be brought 
in county of receiver's appointment and not in sheriff's 
county, xxii. 355. 

OLEOMARGARINE. 

Act prohibiting coloring, etc. ; exception in favor of 
patent-rights, xi. 220. 

Action to recover a penalty, civil suit ; preponderance 
of evidence, sufficient ; burden of proof that goods were in 
process of manufacture at time of passage of act. xxiii. 
loS. 
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ORDER. 

Sustaining demurrer ; eflfect. xviii. 142. 

Overruling demurrer, xxi. 330. 

Directing entry of interlocutory judgment ; what it 
must contain, xxi. 330. 

Correction of,, after appeal, xxi. 330. 

Order of county judge in habeas corpus removing re- 
straint upon child, when provisions thereof not to be 
separated, xxv. 46. 

See Motions and Orders. 

OVERSEERS OF POOR. 

Actions on bonds or undertakings of disorderly persons^ 
XX. 245. 

OYER AND TERMINER. 

Notice of motion to remove indictments to. x. 192. 

OYSTERS. 

Property in those under tide-waters ; rights of State, 
xiv. 38. 

Interest in grounds staked out by parties jointly en- 
gaged in oyster-planting, xv. 415, 

Title to oysters planted in a bed in tide-waters ; effect 
of grant by State of land under water ; what constitutes 
appropriation of land for dock, xviii. 192. 

PARENT AND CHILD, 

Custody of children, x. 215^ 

Custody of child, xxxi. 73. 

When father is not obliged to support minor children. 
V. 224. 

Neglect to support ; prosecution by Society for Pre- 
vention of Cruelty to Children ; complaint by its presi- 
dent, xiii, 473. 

Father's liability to person furnishing son necessary 
clothing ; question of necessity, one of fact. xix. 190. 

Father as guardian of child should pay interest on in- 
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cumbrances out of rents although tenant by the curtesy. 

xxvii. 67. 

Note on concurrent actions for the same wrong. 
xxi. 7. 

Note on negligence of children ; contributory negli- 
gence of children ; of parents and other custodians, vi. 
104. 

Maintaining action for loss of service of child in conse- 
quence of injuries ; what damages recoverable, xxi. i. 

PARKS. 

Construction of declaration by legislature that land 
should be kept as park. iii. 467. 

PARTICULARS. 
See Bills of Particulars. 

PARTIAL DEFENSE. 

How pleaded ; test on demurrer ; action for conver- 
sion of outlawed note. xxi. 266. 

Uncertainty of allegations in action for alienating af- 
fections of a husband ; right to more definite statement to 
determine whether defense is partial or complete. xxL 
469. 

PARTIES. 

In generaL Defect of parties must be set up in answer. 
iii. 25. 

— how waived, ix. 385. 

Defendant ; who necessary in equity, iii. 138. 

Refusal of court to pass on questions between co-de- 
fendants. V. 198. 

When plaintiff not compelled to make discovery, &c. 

ii. 143. 

Examination of parties, See Depositions, 

Defendant, in action to rescind syndicate agreement 
for purchase of railroad bonds, xvi. 320. 

Plaintiff, in action between tenants in common, xvl 
464. 



VOLS. I.-XXXI. OF ABBOTT'S NEW CASES. 307 

Direct action by consignor, against sheriflE attaching 
proceeds of sale. xvi. 477. 

Jurisdiction not affected by naming people instead of 
-city as plaintiff, xx. 245. 

Defendant not served and not within jurisdiction can- 
not be brought in by service of co-defendant's answer, 
xxii. 304. 

Election by claimant of fund fraudulently obtained and 
deposited need not be made as between bank and attach- 
ing creditors of depositor after notice, xxiii. 172. 

Note on election of remedies, xxiii. 145. 

Power of court to strike out and add. xxiii. 435. 

Name ; under what name defendant should be sued. 
Oral examination of parties, xxiii. 475. 

Defendants ; action for damages for interference with 
family burial plot. xxv. 295. 

Right of remainderman to prevent diversion of prop- 
erty, xxxi. S6. 

Nominal interest does not sustain taxpayer's action, 
ii. 440. 

Note on actions by strangers to the consideration. 
XV. 468. 

Joinder of husband in suit by, or against wife, unneces- 
sary, vii. 249. 

Joinder in action for negligence of two municipalities. 
XV. 181. 

Representatives of a deceased defendant joined with a 
surviving defendant, ii. 328. 

Plaintiff ; when widow or others must be joined with 
administrator in action to set aside contract of deceased. 

vii. 433. 

Plaintiff in action to enjoin erection of elevated road 
through entire street ; misjoinder, xi. 298. 

Continuance of action by assignee of plaintiff's right 
pendente lite. vii. 194. 

Defendant ; joinder of adverse claimant of bonds. 
xviii. 160. 

Action to charge fund in court ; joinder of depositary 
as creditor of decedent with heirs liable for deficiency. 
xxi. 330. 

Joinder of bank with attaching creditors in suit to re- 



3o8 ANALYTICAL INDEX TO 

Parties {Continued). 

cover fund fraudulently obtained by depositor ; effect of 
notice to bank and attaching creditors before payment. 
xxiii. 172. 

New parlies; strangers may become parties on their 
own petition, vi. 293. 

Bringing in new parties pending reference, vii. 195. 

Intervention of stockholder in action to dissolve cor- 
poration. X. 358. 

Receiver, when allowed to intervene and defend, xiii. 

393- 

Intervention by sheriff holding attachment on note and 

mortgage in foreclosure, xiv. 383. 

The staying by injunction, of action of senior mort- 
gagees of a railroad brought to protect their security, 
when no ground for allowing them to intervene in action 
by trustees of junior mortgage to foreclose, ix. 256. 

Substitution of receiver in place of debtor in judgment 
recovered by him. vi. 307. 

Note on intervening ; trustees and cestuis que trustent 
as parties, vi. 304. 

Substitution of indemnitors of sheriff as defendants in 
action for conversion by wrongful levy of attachment, 
xviii. 449. 

Who may intervene as defendant because of interest in 
subject of the action ; preferred creditor under assign- 
ment ; representation by assignee ; numerous interested 
parties, xix. 24. 

Substitution of right defendant by motion in action 
against wrong defendant, when not allowable. xxiiL 239. 

Substitution of indemnitors in action against sheriff. 
xxiii. 493. 

Substitution upon death of plaintiff, xxix. 462. 

Striking out unnecessary defendant ; necessity of notice 
of motion, xxv. 300. 

Amendment by striking out name of one plaintiff, and 
allowing remaining plaintiff to continue action ; when 
order not intended to allow party to continue as successor 
in interest of another, xxiv. 81. 

Amendment of new petition upon proceeding to revoke 
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probate, after estoppel of petitioner, when not allowable, 
xxii. 236. 

Assignment^ assignor for creditors may sue debtor on 
claim reassigned to him ; when debtor cannot question 
legality of reconveyance, xxii. 385. 

Assignment of plaintiff's interest ; exercise of the dis- 
cretion of court in substituting party plaintiff ; conditions 
attendant upon such substitution, xxiv. 64. 

Action to enjoin continuance of nuisance on adjoining 
premises, right of action passes to transferee of property. 
XXV. 91. 

Associations ; action against officer of unincorporated. 
X. 252. 

Officer of voluntary association sued, is " party " who 
may be examined before trial, iv. 241. 

Plaintiffs ; suit by one or more members of unincor- 
porated association on behalf of all. xix. 88. 

BtllSy Notes, &c. In action to restore notes alleged to 
have been canceled pursuant to wrongful scheme, x. 449. 

Defendant ; consignor's action against bank for 
amount of check drawn by factor to his order ; other con- 
signor's interest in factor's deposit, xvi. 458. 

Cancellation ; action to cancel lease, xiv. 103, 209. 

Cloud on title ; infants joined in action to remove cloud 
on title, xiii. 16. 

Contracts ; who may sue for breach of contract of 
burial, vii. 121. 

Contr€u:ts. In action on agreement to make will in 
favor of plaintiff, xxv. 217. 

Corporation not to be sued after receiver appointed, 
iv. 40. 

Plaintiff ; stockholder of manufacturing corporation 
may bring action for dissolution, viii. 168. 

When stockholders of corporation may sue, making 
company a defendant, x. 400. 

When stockholder may bring action against negligent 
•directors of national bank. ix. 280. 

To action to recover profits on sale of stock, and for re- 
ceiver of corporation ; attorney-general : stockholder, 
jtiv. 436, n. 
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To action to obtain stock pursuant to a scheme for the 
reorganization of a railroad company, ix. 271. 

In action against stockholder of manufacturing com- 
pany, i. 127. 

Action by one church trustee in name of corporation 
to enjoin other trustees from maladministration of 
property, xiv. 356, 363. 

Defendant ; action by receiver of a corporation against 
wrongdoing stockholders and directors ; other stock- 
holders need not be joined, ii. 283. 

Defendant ; action on contract of general agent of 
newspaper union, a corporation composed of other cor- 
porations ; latter corporations improperly joined, v. 95. 

Note on corporate litigation ; proper parties in various 
classes of actions against corporations, ix. 162. 

Creditor's suit ; action against stockholders of debtor 
corporation and other creditors who are suing it or who 
hold judgments against it. xx. 114. 

Joinder of corporation proper, although receiver has 
been appointed, xxi. 136. 

Action against stockholders of corporation for breach 
of trust, xxviii. 317. 

Action to determine validity of corporate bonds, xxix. 
102. 

Ejectment ; action by remote grantee in name of 
grantor, xii. 113, 473. 

Death of one of plaintiffs in ejectment pending suit ; 
defect, how remedied, xvii. 377. 

Ejectment ; joinder of infant remaindermen of tenant 
as co-defendants improper if no adverse claim by them. 
xix. 182. 

Executors and administrators ; suing in representative 
capacity, ii. 238. 

In action to compel executor to account for fund held 
by testator in trust ; widow and devisees are not neces- 
sary parties to an action for an accounting not final, x.67. 

Action by administrator to cancel fraudulent convey- 
ance ; husband of transferee ; third person beneficially 
interested in transfer ; objection first raised on appeal, 
xvi. 47. 
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When executor or administrator to sue as such ; elec- 
tion as to character in which to sue. xvii. 431. 

Foreign administratrix ; improper joinder, xxiii. 15, 

Defendants in action against heirs for debt of ances- 
tor ; grantee of part of lands ; debtor's executors ; execu- 
tors and husband of deceased heir, xviii. 143. 

Foreclosure ; when liability of grantee for mortgage 
enforced without impleading grantor, v. 246. 

When legatees, devisees, heirs, &c., of guarantor of 
mortgage proper parties, vi. 227. 

Right of minority bondholders to be made parties in 
action to foreclose railroad mortgage, ix. 246. 

Defendant ; joinder of guarantor in order to recover 
deficiency, xii. 390. 

Defendant ; prior mortgagees, xi. 369. 

Foreclosure of mortgage assigned to general guardian 
of infant ; guardian may sue alone ; trustee of an express 
trust, xvii. 425. 

In foreclosure ; senior mortgagees may be made de- 
fendants, xviii. 368. 

Foreclosure of corporate mortgage ; receiver of cor- 
poration, xix. 340. 

In second foreclosure against omitted party in first 
action, xxx. 325. 

Guardian and ward ; plaintiff ; general guardian's 
action for ward's personal property, xvii. 391. 

A foreign guardian having ancillary letters may bring 
action in his own name, xxvii. 61. 

Husband and wife ; husband is not proper party de- 
fendant to action for wife's tort. x. 28 (rev'd as Fitz- 
gerald V. Quann, 33 Hun, 652) xiv. 333. 

Plaintiff in action for tort committed by a married 
woman ; and name in which she should sue. xii. 302. n. 

Husband's action against wife to establish trust, xiv. 

13. 

When husband may sue alone for libel on wife. iii. 157. 

Defendant in action by servant employed by husband 
for wife. ix. 407. 

Suit by wife for enticing away husband, xvi. 293. 

Joinder of husband and wife in action for injury to 
wife, xxiii. 332. 
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Insane. Action on obligation of lunatic, xxviii. 245. 

Lease; proper party plaintiff to action on lease under 
seal executed by an agent vii. i. 

Defendant ; action against canal owner ; lessees of use. 
XXV. 307. 

Legacy^ action for ; other legatees, xv. 472. 

Money received to use of town ; action must be brought 
by supervisors, ix. 103, «. 

Defendant ; action to recover deposit in bank against 
its agent, xi. 150. 

Municipal bonds ; actions to enjoin issue, i. 157. 

Nuisance; action for injunction against common nui- 
sance, iii. 306. 

Officers; action to enjoin municipal comptroller from 
paying out public moneys, xiii. 149. 

Plaintiff ; in action to determine title to office, xi. 64. 

Partition ; parties plaintiff, xi. 37. 

Defendant ; lienor, i. 81. 

Defendant's husband, xiv. 94. 

Note on parties in partition, xxviii. 121. 

Partition ; creditors of ancestor, when necessary, 
xxviii. 117. 

Partition ; remaindermen, xxxi. 468. 

Partnership ; parties plaintiff ; in action by very 
numerous partnership ; " managing " partner, v. 102. 

Penalties under excise law. ix. 100. 

When sequestrator in action for limited divorce, may 
sue in his own name to set aside conveyance in fraud of 
alimony, vii. 264. 

Action for penalty in the name of overseer of poor. 
xxviii. 390. 

Receiver. When service of notice on receiver will not 
affect other parties, xxviii. 380. 

Receiver in supplementary proceedings, when neces- 
sary party, xxviii. 97. 

Reformation. Action to reform sheriff's deed. xxix. 

413- 

Trespass; mortgage creditor not necessary in action 

against officer for levying, viii. 58. 
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Towns; when action to be in name of town and when 
in name of supervisor, ix* 107. 

Trusts; trustee in articles of separation, when to sue in 
his own name. vii. 256. 

In action to remove trustees who have used property 
in their business, and for an account ; when partners and 
creditors need not be joined, ix. 8. 

Where land is held in trust, to apply the income to 
cantor's use for life and upon his death to convey the 
land to his children, the children have no estate during 
grantor's life, and need not be made parties to an action 
of foreclosure, xxvi. 441. 

To accounting as trustee, ex maleficio. xxxi. 29. 

Vendor and purchaser; action between, x. 351. 

Wills; action for construction of will ; life-tenants ; de- 
cree for payment of legacy, xi. 401. 

PARTITION, 

When conveyance by trustee to cestui qui trust gives 
him no right to maintain action, x. 72. 

Action when maintained by remainderman ; parties 
plaintiff ; Code Civ. Pro. § 1533. xi. 37. 

Parties ; husband of defendant, xiv. 94. 

Affirmance or repudiation by one not a party, xii. 113, 

Cutting off contingent interests in remainder, of per- 
sons not in being ; judgment, viii. 102. 

Judgment in, how opened, for failure of title, i. 372. 

Of land of infants ; right of purchasers to clear title ; 
who to bear deficiency on vacating sale for failue of title. 

vi. 343. 

Sale, when ordered instead of actual partition ; incum- 
brances; report of referee, iii. 12. 

Referee's fees on sale. ii. 93, 97. 

Consolidation of actions ; when improper, xi. 367. 

Action for ; services ; guardian ad litem, xvii. 100. 

Power of receiver to lease premises ; length of term ; 
modification of prior ^;r/iir/^ order of court giving leave 
to lease for three years, xix. 356. 

Infant defendant, how served with summons ; appoint- 
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ment of guardian ad litem, how made ; guardian's bond. 

zix. 406. 

Note on special clauses in judgment for partition, xx. 
102. 

Record in ; failing to show that apparently necessary 
parties were properly omitted ; doubtful title, xxii. 392. 

Defect of omitted parties ; reference to obviate defect 
should not be granted where terms of sale require deed on 
specified day. xxii. 392. 

Action by a person interested in land to compel an ap- 
portionment of unpaid taxes and a sale of the land cannot 
be used for the purpose of obtaining partition before 
termination of life estate, xxvi. 433. 

An action of partition may be maintained between hus- 
band and wife as joint tenants, xxvii. 58. 

Parties ; distribution of proceeds, rights of mortgagee 
of heir and general creditors of ancestor, xxviii. 117. 

Note on who may bring partition and who may be 
made parties defendant, xxviii. 121. 

'PARTNERSHIP. 

Relation, and Jicw constituted; distinguished from joint 
venture ; oyster-planting business, xv. 415. 
Benevolent association is not. viii. 344. 
When results from attempts to form corporation, iv. 

444. 

Between husband and wife. xii. 304, n.; xv. 397, 403, 

408, n. 

Right of infant to rescind, and recover capital paid in. 
ix. I. 

Of individual with corporation, xvi. 372. 

Note on syndicates and pools ; when a partnership ex- 
ists, xvi. 380, n. 

Between husband and wif e ; liability of wife to third 
persons upon partnership obligation ; promissory note. 
xix. 239. 

Want of proof of allegation of partnership, when not 
fatal to recovery, xix 239. 

Power of one partner to secure firm debt withont 
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other's knowledge ; securing debt before its maturity. 
xix. 385. 

EflEect of insanity, xx. 279. 

Articles providing for continuance after death, xxi. 63. 

Assignment for creditors ; L. 1888, c, 294, although in 
the singular is applicable to a partnership, xxii. 98. 

Partner's illness ; extra expense ; when charged 
against him. xxv. 478. 

Does not arise from hiring chattel for share of profits- 
xxvii. 153. 

Firm name; injunction to restrain use of firm name. 
V. 274. 

Use by partner, after dissolution, of firm name and 
trade-marks, vii. 292. 

Fictitious names, continuance of old firm name ; certifi- 
cate, viii. 76. 

Use of deceased partner's name ; executors carrying on 
business with survivors, xiii. 73. 

Right to use of term " successors " to dissolved firm, 
xxiii. 339. 

Liability of law firm for act of member, iii. 138. 

Real property s title to land held in name of one partner ; 
effect of mortgage on partner's interest in copartnership 
land. vii. 273. 

Conveyance of land by parol authority, xii. 463. 

Note on partnership realty, vii. 287. 

Remedies against firm and against member ; suing sur- 
viving partner on contract and subsequently suing de- 
ceased partner's executor for deceit ; double preference, 
iii. 92. 

Fraudulent conveyance on dissolution; right of gen- 
eral creditor to disregard, viii. 58. 

Rights of creditor of new firm, which uses assets of old 
firm, in such assets, ix. 8. 

Action by general creditor to prevent insolvent part- 
ners from disposing of property, vii. 295. 

Accounting ; motion to compel payment to receiver. 
xi. 112. 

Must all join in suing, though numerous, v. 102. 

Remedies of creditor against estate of deceased part- 
ner, xxiii. 190. 
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Note on releases to one of several joint debtors, xxiii. 

194. 

Form of compromise with one copartner, xxiii. 196. 

Action at law between partners ; claim not involving 
partnership accounts, xxv. 474. 

Right of firm to follow funds diverted by partner to his 
own personal use. xxvii. 341. 

Misappropriation of funds by partner; right of co- 
partners to trace fund into insurance moneys, xxviii. 288. 

Right of reaching proceeds of diverted firm funds, 
xxviii. 289. 

Misappropriation of funds by partner reaching pro- 
ceeds of investment ; life insurance policies xxx. 213. 

When chargeable with knowledge of partner, xxxi. 
400. 

Dissolution, Action under a dissolution agreement pro- 
viding for division of commissions from sales under con- 
tinuing contracts ; defenses to motion for discovery of 
partnership books, xxi. 478. 

Release of one of several partners after dissolution, ex- 
tent of. xxiii. 339. 

Widow of deceased partner sharing in profits not a 
partner ; effect of provision in articles that death of part- 
ner shall not work a dissolution, xxviii. 36. 

Note on liability of a retiring partner who leaves capi- 
tal in the firm, xxviii. 45. 

Effect of death of partner in terminating contract of 
employment by firm. xxx. 300. 

Siirviving partners; rights of representatives of de- 
ceased partner where surviving partner has continued the 
business, and mingled the stock of the old firm and its 
avails, with new stock ; rights of cestui que trusty where 
surviving partner, who is also trustee of deceased partner, 
neglects to separate his interest, ix. 8. 

Effect of judgment against surviving partner, on trust 
fund created by deceased partner out of partnership prop- 
ertv. ix. 8. 

Note on testamentary provision for continuing partner- 
ship business, ix. 8. 
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General assignment by surviving partner ; right to im- 
peach, xvii. 152. 

Note on provisions for continuing partnership busi- 
ness after death, xxi. 70. 

Power of surviving partner to make general assign- 
ment with preferences ; assent of personal representatives 
of deceased partner, xvii. 162. 

Note on the rights of surviving partners and repre- 
sentatives of a deceased partner, xvii. 172. 

Form of release of surviving partner from specified 
debts, xxiii. 196. 

Form of release of estate of deceased co-partner, xxiii- 
198. 

Good will of a firm of book publishers passes to the 
survivors on the decease of one of the partners under 
partnership articles providing for its valuation, xxvi. 
209. 

Under L. 1883, c. 281 ; L. 1854, c. 400 as amended by L. 
1888, the right to continue business under the old firm 
name belongs to the surviving members on the death of 
one, although the good will is a firm asset, xxvi. 209. 

Surviving partner who is also executor ; winding up 
business, xxviii. 457. 

Limited; payment of special capital in cash ; good 
faith ; purchase by firm of goods of special partner, xv. 
318, 334, «. 

Payment of interest on special capital ; special partner 
to share losses ; publication of terms of partnership, xv. 

318. 

Limited, how formed ; effect of failure of county clerk 

to record certificate, xvii. 123. 

Payment of capital after execution of certificate but be- 
fore filing ; contents of renewal certificate ; false state- 
ments therein ; payment of capital in good faith ; use of 
capital for benefit of special partner, xvii. 136. 

Liability of special partner where certificate of limited 
partnership is not recorded, xxi. 27. 

Construction of limited partnership act. xxi. 27. 

Effect on partners of omission of county clerk to tran- 
scribe certificate into proper records, xxi. 27. 

Note on limited partnership, xxi. 55, 



3i8 ANALYTICAL INDEX TO 

Partnership {Continued). 

Limited ; payment in of special capital ; truth of afiS- 
davit, xxviii. 363. 

Relation of special partner who has incurred general 
liability as to creditors ; dissolution of partnership ; what 
amounts to withdrawal of capital ; power of partners 
after dissolution, xxviii. 89. 

PARTY-WALL, 

Obligation to pay for, when a lien ; judgment enforc- 
ing payment, xxix. 218. 

PATENT (For Inventions, &c.). 

Use of words wrongly implying, do not deprive of pro- 
tection of trade-mark. xi. 220. 

Right of patentee may be reached by creditor, x. 88. 
Assignment of, by ofEcers of corporation, xxi. 119. 

PAYMENT. 

Meaning of. (Indictment for obtaining contributions 
for political purposes.) xi. i. 

To wrong person no defense to creditor's action, xv. 

439. 

To unauthorized attorney, ii 22. 

Of mortgage, to attorney employed to foreclose, i. 

315. 

Of judgment, to creditor after pledge thereof, it 238. 

By check, what is. i. 47. 

Taking obligation of third person, ii. 295. 

Must be unconditional, xi. 124. 

Duress ; threat to destroy lost property unless reward 
paid. ii. 53. 

Presumption of payment from lapse of time. iv. 127. 

Statute presumption available against mortgagee, i. 81. 

Evidence ; presumption ; statute of limitations, xi. 
461. 

When not deemed voluntary ; payment to officer with 
process for collection of void tax assessment, xvii. 361. 
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Of debt secured by general assignment ; presumption 
from lapse of time, xviii. 167. 

In proceeding by trustee process in another State; 
when payment by trustee defense to action here ; situs 
of debt, xviii. 363. 

PAYMENT INTO COURT. 

Investments, and transfers of investments ; liability of 
county treasurer or city chamberlain ; foreclosure without 
leave of court, viii. 92. 

Right of debtor to pay judgment into court and secure 
acquittance, xxviii. 155. 

PENAL CODE. 



Section 

7 xiii. 56 

15 xiii. 56 

20, 21 xiii. 198 

117 xvi. 114 

129, 130. .xii. 473, ».; XXX. 175, n, 

168 xviii. 262, 281 

129, 130 xii. 473, «. 

183, 184 X. 261, n. 

223 xxi. 26, n, 

253 XXX. 211 

259, 260 xii. 455 

262 xii. 455 

263 xii. 436, 447, 455, 458 

263^ 266 xxxi. 428 

264 xii. 455 

266 xii. 448 

291 xiii. 189, 193 ; xix. 142, 

143, «., 148, 149 

299 xxxi. 74 

351 xxxi. 333 



Section 

35i» 352 xxvii. 300 

364 xi. 220, n, 

382 xxiii. 256, ».» 257, If. 

404 xii. 481, n, 

413 "ii. 384. «. 

448 xxi. 25, «. 

467 xvi. 84, «.. 87 

479. 480 xvi. 434 

507 XV. 163 

528, 530-532. 535 xiii. 56 

629 xxvii. 284 

640 (subd. 9) xvi. 84, «., ^7 

661 XXV. 40, «. 

696 xi. 91 

711 XV. 163 

714. xii. 181 ; XXX. 210 

715 xii. 296 

719 xiii. 56 

726 xiii. 56 



PENALTIES. 

Individual liability of corporators, vi. 258. 
Not raised by implication, iv. 97. 
Action for ; parol evidence, xvii. 58. 



' 



320 ANALYTICAL INDEX TO 

PENDENCY OF ANOTHER ACTION, 

Note on the pendency of another action, or the re- 
covery of a judgment in another action, as a defense, 
xxvi. 218. 

See Defenses. 

PERJURY. 

What constitutes a valid administration of an oath. ix. 

77. 

Essentials of valid oath ; delivery of signed affidavit to 

officer. X. 53. 

What proof of corporal oath to an affidavit necessary ; 
false statement " as per ledger account;" evidence ; vari- 
ance in proof, vi. 151. 

Not sustainable on oath taken before a notary who 
resides out of the State, and is thus disqualified for the 
office ; statements in affidavit when to be deemed made on 
information and belief, vi. 181. 

False statements by bank officer in quarterly state- 
ments, vi. 206. 

Swearing positively instead of on information, &c. i. 

254. 

Test of the materiality of the evidence on which the 

charge of perjury is based, ix. 77. 

PETITION. 

Instead of bill to compel receiver of corporation to 
pay. iv. 221. 

PHYSICIANS AND SURGEONS. 

Liability for personal injuries to the insane, iii. 229. 

Charity patient has the same right of action for mal- 
practice as one who pays, xxvii. 37, 45. 

Negligence in not preventing a patient injuring herself 
to be determined by whether circumstances required more 
attention, xxvii. 37. 

A physician does not contract to cure but only to use 
due skill, xxvii. 45. 
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Physician is not responsible for an error in judgment, 
xxvii. 45. 

Physician cannot withdraw from care of patient with- 
out timely notice, xxvii. 45. 

Disobedience of patient contributory negligence, xxvii. 

45- 

Note on the responsibility of physicians and surgeons 

for skill and care in charitable or gratuitous service. 

xxvii. 54. 

PIPE-LINE COMPANIES. 

Conflicting franchises ; use of bed of stream by railroad 
company, x. 107. 

PLACE OP TRIAL. 

What is sufficient designation of, in summons, x. 60. 

Action against domestic corporation by non-resident ; 
waiver of right to change to proper county by failure to 
move. xi. 233. 

Ejectment ; change of venue ; Code Civ. Pro. § 986 ; 
convenience of witnesses no answer to motion, viii. 246. 

Motion to change, how affected by amendment, i. 

193, 235. 

Changed because of plaintiff's publications affecting 
public opinion, i. 193, 237. 

Change; sunendment ex parte of venue of complaint, 
xviii. 199. 

As affects motion to consolidate actions triable in differ, 
ent counties, xviii. 204. 

Change will not be stayed by plaintiff's abandonment 
of claim to real estate, xxii. 319. 

Action against sheriff when joined with receiver to be 
brought in county of receiver's appointment, and not in 
that of the sheriff, xxii. 355. 

Action against chief of police for false imprisonment ; 
change, xxv. 398. 

Local action ; action to set aside general assignment 
covering real estate ; prayer of complaint, xviii. 202. 

Note on change of place of trial, xviii. 199. 
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PLEADING. 

General principles; pleadings to be liberally construed. 
viii. 336. 

Election of parties to use words in more liberal 
sense than court would allow, vii. 324. 

Clerical error in complaint disregarded, xv. 282. 

Presumption of continuance of a relation, not a rule of 
pleading, x. 462. 

Allegation of conclusion of law that attachment was 
illegal, xiv. 320. 

Allegation, how construed in respect of time ; facts as 
to fraud, xiv. 60. 

In United States courts ; equitable defense to common 
law action not permissible, v. no. 

When time to answer may be extended without affi- 
davit of merits, xix. 266. 

Time to serve, when last day falls on Saturday half- 
holiday ; motion to open default in answering service of 
copy of proposed answer, xx. 11. 

Time to serve answer where last day falls on Saturday 
half-holiday, xix. 267. 

Answer ; ex parte extension of time by judge after de- 
fault, xix. 267. 

Note on withdrawal, etc., of pleadings, xx. 4. 

Definiteness and certainty of allegation, xx. 235 . 

Omission of attorney to add office address to answer ; 
entry of judgment, xxi. 209. 

Note on mode of trial, xxi. 278. 

Change of place of trial will not be stayed by plaintiff's 
abandonment of claim to real estate, xxii. 319. 

Arrest ; allegations of grounds, xxiii. 93. 

Note on incidental allegations of fraud, xxiii. 93. 

Note on election of remedies, xxiii. 145. 

Note on pleading several grounds of recovery and of 
alternative and inconsistent allegations, xxiv. 326. 

Note on pleading in avoidance of defense or in antici- 
pation of defense, xxv. 120. 

The law of another State should be pleaded as a fact 
and not merely the conclusion as to the effect of the law 
upon the facts of the case. xxvi. 312. 
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Note on the rule that a judgment must be responsive 
to the issues presented by the pleading, xxvii. 132. 

Note on statutory right to jury trial in equity causes, 
xxvii. 10 1. 

Jurisdiction of foreign court ; another action pending; 
foreign attachment, xxxi. 131. 

Leave to plead discharge in bankruptcy after long delay. 

i. 425- 

Leave to answer after judgment, when granted to 

guardian ad litem of infant, ix. 264. 

Answering over after demurrer ; time, how fixed, xiv. 
98. 

Note on leave to sue. xviii. 149. 

Complaint; title of action ; designation of plaintiff suing 
as executor, ii. 238. 

— or as administrator, viii. 83. 

Title of action; names of parties; necessary char- 
acterization of plaintiff as administrator, xvii. 431. 

Complaint should not contain evidence, but only the 
facts constituting the cause of action, ix. 48. 

Complaint sufficient if facts show plaintiff entitled to 
any relief, x. 67. 

Complaint in equitable action which states cause of ac- 
tion at law ; judgment on demurrer, x. 449. 

Instrument for payment of money only; articles of 
separation between husband and wife stipulating for pay- 
ment to trustee, vii. 256. 

Whether complaint is on contract or in tort. ix. 1; xi. 

377. 

Note on pleading in contract or tort. ix. 6. 

Separate statement of separate causes of action, viii. 
382. 

Uniting causes of action, x. 67. 

One cause of action pleaded in several or alternative 
forms, xii. 309. 

Demand for judgment no test of nature of cause of ac- 
tion, xiii. 210. 

Complaint ; necessity of allegation of non-payment, 
xxviii. 478. 

Complaint in action to rescind syndicate agreement for 
fraud ; certainty as to date. xvi. 320. 



324 ANALYTICAL INDEX TO 

Pleading (Continued), 

Presumptions in support of pleading ; construction of 
contract in restraint of trade made basis of complaint, gn 
demurrer ; performance of conditions, how alleged, xvi. 

372. 

Complaint for recovery of money deposited with share- 
holder; necessary allegations, xvi. 226. 

Complaint, whether for breach of contract or for tort ; 
allegation of conversion ; single cause of action stated, 
xvi. 464. 

Undue influence with fraud, xvi. 47. 

Complaint ; whether legal or equitable cause of action 
stated, xvii. 289. 

Under complaint as administrators, may recover as in- 
dividuals, xviii. 135. 

Complaint which demands auxiliary relief does not 
state two causes of action, xviii. 160. 

Form of complaint in action for damages for inducing 
strike and boycotting, xviii. 263, n. 

Effect on order of arrest of omission to allege grounds 
in complaint, xxi. 257. 

Complaint in action to charge fund in court, and heirs 
for deficiency, xxi. 330. 

Complaint against heirs for ancestor's debt ; single 
cause of action, xxiii. 15. 

Alternative relief ; when relief may be for enforce- 
ment of prior incumbrance in event of failure to prove its 
execution ; inconsistent causes of action, xxiii. 187. 

Action to enforce lien on specific avails of real estate 
mortgaged to secure loan ; objection that lien upon land 
did not appear by complaint to be lost, when not tenable. 
xxiv. 104. 

Complaint to recover money lost by employee in gam- 
ing ; circumstances showing relation of parties, material, 
xxiv. 216. 

Complaint ; action for damages for interference with 
family burial plot. xxv. 295. 

Complaint for money received in fiduciary capacity ; 
statement of facts, xxviii. 260. 

Separate statement of several causes of action ; single 
statement of facts applicable to each, xxviii. 236. 
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Requiring plaintiff to elect between several causes of 
action, xxix. 210. 

Note on requiring to elect between different grounds 
of recovery on the same claim, xxix. 210. 

Necessity of alleging adequate remedy at law. xxxi. 

430. 

Demurrer^ when it lies. Not because complaint de- 
mands more relief than plaintiff is entitled to. x. 67. 

Advantage of limitation of time to recover usurious 
interest, taken by demurrer instead of answer, ii, 216. 

Defect of parties, x. 449. 

Misjoinder of causes ; prayer for relief, vi. 212. 

Demurrer the remedy for causes of action improperly 
united and commingled, v. 278. 

Demurrer for insufficiency ; necessary leave to sue not 
alleged. XV. 431. 

Complaint by city against property owner to indemnify 
against judgment recovered for injuries from defective 
street ; sufficiency on demurrer, xx. 15, 18, «., 19, n. 

Demurrer ; defect of parties plaintiff in creditor's suit ; 
title of action ; summons, not to be regarded!, xx. 114. 

Demurrer ; partial defense, xxi. 266. 

Demurrer ; order directing entry of interlocutory judg- 
ment ; what it must contain, xxi. 330. 

Demurrer ; action to be restored to membership in 
political organization ; hostility of applicant as ground for 
refusal ; when not a question for the court, xxi. 459. 

Demurrer for misjoinder of defendants unauthorized, 
xxvi. 389. 

Person against whom no judgment is asked may sep- 
arately demur for insufficiency, xxvi. 389. 

In an action to compel a sale of land for taxes an alle- 
gation that "the premises are liable to be sold to satisfy 
such taxes," mere conclusion of law on demurrer, xxvi. 

433- 

Demurrer for misjoinder must be to entire complaint ; 

multifariousness, xxviii. 317. 

Demurrer to complaint in partition, xxxi. 468. 

— effect. Legal conclusions not admitted by demurrer. 
xi. 462. 
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Pleading {Continued). 

EfiEect of overruling demurrer with leave to amend ; 
necessity of amendment, xiii. 210. 

Specific relief, need not be determined on overruling 
demurrer to complaint, x. 400. 

On demurrer, judgment must be against first party 
whose pleading is bad. ix. 107. 

Requisites of order overruling demurrer, vi. 212. 

Effect of order sustaining demurrer ; demurrer to 
amended complaint on same grounds, xviii. 142. 

Demurrer ; whole record considered, xix, 79, n. 

Proper practice on overruling demurrer, xxi. 330. 

Correction of order overruling a demurrer after appeal 
taken, xxi. 330. 

Demurrer reaches first bad pleading, xxv. 217, 220. 

Note on the rule that a demurrer searches the record 
for the first fault in pleading, xxv. 224. 

Answer that plaintiff is not real party in interest, is de- 
murrable, iii. 133 ; ix. 107. 

— Taking issue ; answer raising only matters of law^ 
defective, ix. 107. 

Demanding in answer, the production of the original 
instrument sued on, raises no issue, ix. 309. 

How to raise issues between defendants, i. 307. 

General denial ; admission of specified averments and 
denial of those not admitted, v. 105 ; ix. 303, 379 ; xv. 

305- 

Denial of all allegations except as admitted, denied or 

qualified ; admissions, xv. 261. 

Note on denials in pleading, xiv. 319. 

Note on denials in pleadings ; denial upon information 
and belief ; denial of knowledge or information, and form; 
general denials ; denials except as admitted or qualified. 
XV. 269. 

Denial on information and belief, v. 90 ; xiv. 318 ; xv. 

254. 

— Not struck out as frivolous, v. 89 ; xiv. 316, n, 

— Nor as sham. v. 86. 

Evidence admissible under general denial, i. 470. 

Plea of payment not sustained by proof of bar of statute 

of limitations, xi. 462. 
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Defendant's allegation of fraud unproved, xiii. 75. 
Answer in equity, how rebutted if verified ; two wit- 
nesses not necessary, ii. 238. 

Proving illegality under general denial, xx. 333. 
Evidence admissible under general denial, xxv. 187. 
Note on what may be proved under general denial, xx. 

342. 

Denial on information and belief of a certain paragraph 
of complaint, insufficient, xxvi. 402. 

Evidence admissible under denial of value in conver- 
sion, xxi. 266. 

Denial of information as to matters of public records 
frivolous, xxviii. 249. 

Admission of corporate capacity, xxviii. 249. 

Order of proof in answer insufficient as a traverse, 
xxvi. 402. 

Effect of admission in answer ; presumption as to form 
of admitted agreement, xxix. 120. 

Waiver of sufficiency of answer by failure to object on 
trial, xxviii. 207. 

Separate answer by co-executor, not served ; when al- 
lowed by court ; terms, xviii. 361. 

Service of separate answer after joint demurrer, as an 
amendment of course, xx. i, n. 

Service of answer after demurrer noticed for trial, as 
amendment of course, xx. 10. 

Answer cannot be served as an amendment to a de- 
murrer, xxiv. 455. 

Effect of admission in joint answer ; justification of 
false imprisonment, xx. 259. 

Equitable defense in U. S. court ; demand of specific 
relief in answer, xxi. 146. 

Verification of answer in action for libel ; privilege. 
xxi. 211. 

Partial defense ; uncertainty and indefiniteness of 
allegations in answer in action for alienating affections of 
a husband, xxi. 469. 

Defendant not served and not within jurisdiction can- 
not be brought in by co-defendant's service of answer. 
xxii.304. 
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Pleading (Continued). 

Verification of answer by officer of voluntary associa- 
tion, xxiii. 331. 

Answer denying that defendant signed undertaking, 
and alleging that he did sign the same ignorantly ; latter 
allegation controlling, xxiv. 312. 

Admission in answer ; construction, xxv. 187. 

Statute of frauds, xxx. 419, 429, 434, 443, 450. 

Note on pleading statute of frauds, xxx. 439. 

Defect of parties, xxxi. 29. 

Answer ; negative pregnant, xxxi. 247. 

Counterclaim distinguished from matter of defense, 
viii. 336. 

When one of two joint defendants can set up counter- 
claim, ii. 216. 

In action for breach of joint contract, xv. 312. 

Counterclaim for recovery of usurious interest, ii. 216. 

Counterclaim on judgment ; leave to sue. xviii. 151, », 

Counterclaim, when need not be characterized as such, 
xviii. 368. 

Counterclaiming a prior action pending ; demurrer is 
proper where defects appears on the face of the pleading ; 
reply is proper where such defect does not appear, xxii. 

305- 

Counterclaiming conversion in action for rent, xxiii. 60. 

Counterclaim*; demand for judgment necessary, xxv. 
220. 

Counterclaim in an action against sureties on an exec- 
utor's bond, xxvi. 271. 

Demurrer to answer^ how decided ; sufficiency of com- 
plaint considered, xiv. 419. 

Demurrer to counterclaim to action for rent ; alleging 
injury to business, when in tort ; counterclaim not arising 
out of transaction sued upon, xxiii. 267. 

Demurrer to answer setting up that plaintiff has ade- 
quate remedy at law. xxviii 97. 

Demurrer to new matter in answer, xxviii. 393, 

Demurrer to counterclaim ; pendency of another ac- 
tion, xxx. 293. 

Reply ; not required to plea of usury in foreclosure. 

ii, 364. 
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When reply necessary ; issue of limited partnership. 
xxi. 61. 

When a reply does not admit allegations in counter- 
claim. xxL 136. 

Right to compel reply, xxv. 116. 

Right to compel reply, xxv. 150. 

Denial sufficient compliance with an order directing a 
reply to new matter, but matter in avoidance will not be 
admissible thereunder, xxvi. 387. 

Reply to new matter, xxix. 457. 

Amendment; right to amend by serving answer in lieu 
of demurrer, i. 476. 

Leave to serve amended complaint upon allowing sup- 
plemental answer ; terms, xvii. 208. 

When improper to allow amendment of answer setting 
up plea to jurisdiction, xviii. 423. 

Amendment, of course ; service of answer in lieu of 
demurrer, xx. i, i, «., 3, «., 7., «., 10. 

Amending plaintiff's allegation, fatal to its own case. 
XX. 270, n. 

Waiver of objection to service of amended complaint. 
xxi. 214. 

Order permitting plaintiff to serve amended complaint, 
erroneous when it directs defendant to answer in less than 
twenty days, xxi v. 81. 

Amendment of demurrer by serving answer, xxv. 

392. 

Amendment of complaint at trial setting up a different 
agreement not permitted, xxvi. 203. 

Necessity of amendment on interpleader upon motion, 
xxviii. 460. 

Right to serve second amended complaint, xxxi. 254. 

Amended and supplemental complaint, xxxi. 256. 

Supplemental complaint amendable of course, ii. 328. 

Supplemental answer in action for rent, setting up 
judgment in junior action, vii. 452. 

Motion to interpose supplemental answer ; terms, xi. 

US- 
Leave to file supplemental answer, refused where the 

matter proposed to be pleaded cannot bar the action. 11. 

461. 
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Pleading {Continued). 

When amendment to be regarded as supplemental 
answer, vii 170. 

Note on supplemental pleading, xxvi. 19, 

Defense arising after answer, xxvii. 136. 

Supplemental complaint in action for divorce, xxxi. 

257- 

Admission of acceptance of " a draft similar to the one 

set forth in complaint," admits acceptance of draft in suit. 

XV. 305. 

Motion to make more definite and certain; answer in li- 
bel ; when the remedy, i. 268. 

— when to be made ; extension of time " to plead or 
otherwise move." v. 105. 

When indefiniteness in pleading remedied by motion 
for bill of particulars, and not by motion to make more* 
definite and certain, vii. 59. 

Complaint in action in nature of quo warranto; when 
motion to make definite and certain will be denied, x. 

471- 

Right to have allegations in answer made more definite 

and certain to determine whether defense is complete or 

partial, xxi. 469. 

Motion to make complaint more definite and certain, 
xxiii. 430. 

Single cause of action ; making definite and certain. 
XX V. 130. 

Making reply more definite and certain ; right to com- 
pel reply, xxv. 148. 

Order to make complaint more definite and certain as 
to an agreement not complied with where there was no 
statement as to the terms, or that the agreement did not 
expressly provide for particulars, xxvi. 370. 

Motion to strike out as sham, and for judgment as friv- 
olous, xi. 369. 

What is frivolous denial, i. 293, n. 

Pleading ; struck out as punishment for contempt, viii. 

436. 

Striking out sham answer of usury on information and 

belief, x. 83. 
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Striking out verified answer as sham ; denial on in- 
formation of facts necessarily within knowledge, xv. 254. 

Verified denial not stricken out as sham though dis- 
proved by examination before trial, i. 365, 

Demurrer not stricken out as frivolous, though not sus- 
tainable, ix. 301. 

Effect of service of notice of trial before hearing of 
such motion ; copy served controls on motion, xv. 282. 

Allegations showing executor's liability for costs will 
not be stricken out on motion, xxvi. 364. 

Striking out irrelevant matter, xxxi. 54. 

Waiver of objections; demurrer not a waiver of juris- 
dictional objection, v. 72. 

Objection to jurisdiction, and also that facts stated do 
not constitute a cause of action, when not waived by omis- 
sion to interpose them by answer or demurrer, iv. iii. 

Objection of defect of parties, how waived, iii. 25 ; ix. 

385. 

Objection, when not available on appeal if not taken at 

trial, ii. iii. 

Abuse of process and scheme to defraud ; complaint, i. 
263. 

Criminal; for adulteration of food or drugs ; variance, 
xii. 196. 

Particular issues. Accounting ; complaint in action for 
accounting as new proof in opposition to motion to vacate 
order of arrest may be received after motion is submitted. 
xxi. 321. 

Answer stating grounds for accounting, when does not 
alter right to trial by jury. xxi. 270, 

Actions for chattels {replevin); when allegations of tres- 
pass and conversion, surplusage, vii. 318. 

Associations, See note on judicial interposition in affairs 
of a voluntary association, xv. 44. 

Bills y Notes y &c.; complaint on indorsement to give 
credit with payee, ii. 69, 76, 79. 

Allegation of presentment of promissory note, and de- 
mand to charge indorser, ix. 301. 

Accommodation note ; legal defense, xxi. 146. 

Irregular indorsement ; action on a promissory note, 
xxi. 151. 
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Pleading ( Continued ) . 

Action on promissory note ; answer alleging failure of 
consideration, not frivolous as stating conclusions of law ; 
query as to sufficiency of such answer on demurrer, xxiv. 

122. 

Brokers. Note on pleading in action by broker em- 
ployed by both parties, xxxi. 463. 

Cancellation; complaint to set aside contract need not 
allege bad faith ; what sufficient allegation, on demurrer, 
of mental incapacity of testator, vii. 433. 

Complaint to set aside assignment in fraud of bankrupt 
law ; answer claiming preference, i. 53. 

Complaint to avoid conveyance of cemetery lot. viii. 

159- 

Carriers. Action against carriers for illegal dis- 
crimination ; form of complaint ; separate allegation as 
to series of acts ; indefiniteness and uncertainty, xxvii. 
166. 

Conspiracy; bill of particulars in action for conspiring 
to withhold evidence, ii. 419. 

Contract; action on contract for exchange of lands, 
ii. 419, note. 

Complaint in action on a gold exchange contract, offer 
of performance, i. 87, 93. 

Complaint in action for breach of physician's contract 
to send patients to particular druggist, xi. 478. 

Requisites of complaint in action on building contract, 
iii. 42. 

Complaint on special contract for work and materials ; 
proof of performance ; evidence admissible under answer 
denying value ; admissions, xv. 301. 

On contract made by plaintiff's agent in agent's name ; 
evidence admissible, viii. 213. 

Want of consideration for sealed guaranty, xii. 390. 

See note on rescission of contracts ; offer to restore 
consideration, &c. xiv. 301. 

Note on necessity of pleading non-payment, xxviii. 

478. 

Complaint on optional contract ; expenses incurred. 

xxix. 406. 
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Conversions evidence of partial payment under 
general denial, xiv. 333. 

When complaint for money received in a fiduciary 
capacity states a cause of action for conversion, xvi. 474. 

Proof to sustain complaint for conversion; fiduciary re* 
lation. xvi. 477. 

Corporations; complaint by, should aver the incorpora- 
tion, and where this is not done, the remedy is by answer, 
not by demurrer, x. 85. 

Complaint against several corporations on contract with 
another corporation in which defendants were incorpora- 
tors, misjoinder of parties, v. 95. 

Actions for dissolution of corporation, ix. 205. 

Demurrer to complaint against foreign corporation ; 
presumptions ; action against insurance company on agree- 
ment to apportion surplus assets to policies ; alleging con- 
clusions of law. xiv. 32. 

Complaint in action against trustees of manufacturing 
corporation for false report ; must state when defendant 
was trustee, viii. 382 ; ix. 274. 

Denial of incorporation of national bank in answer, i. 
293, note. 

Answer of corporation ; order for trial of issues ; effect, 
xiv. 100. 

Frivolous answer by corporation that it was enjoined, 
iv. 23. 

Complaint to dissolve corporation for insolvency and 
cessation of business ; leave to sue, how alleged ; de- 
murrer where one cause of action sufficient, xvii. 115. 

Creditor's suit; form of complaint to reach surplus of 
trust fund ; evasive denial, i. 30. 

Complaint ; prayer for relief, xii. 12. 

Sufficiency of complaint of creditor of corporation to 
reach assets, xix. 343. 

Form of complaint in action by attaching creditors to 
restrain disposition of proceeds of fraudulently confessed 
judgments, xxii. 346. 

Form of complaint in action to recover back prefer- 
ences paid where assignment has been set aside, xxii. 

342, «. 

Form of complaint in action by creditors at large to 
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declare judgments confessed and transfers made at the 
time of an assignment, void, and to restrain disposition of 
proceeds, xxii. 319. 

Remedies by decedent's creditors against proceeds of 
lands, xxiii. 15. 

Form of complaint for discovery, injunction and mar- 
shalling of assets, in action by owner of fraudulently 
pledged securities xxvii. 266. 

Complaint in creditor's action for discovery, xxviii. 

74. 

Discharge in bankruptcy, x. 311. 

Note on pleading discharges, x. 317. 

Divorce; marriage must be proved as alleged, not mere 
betrothal, i. 134. 

Action to enforce foreign alimony decree ; admission of 
jurisdiction in divorce, when defendant precluded from 
questioning right to award alimony, xxiii. 212. 

Dower. Complaint in action for dower after lapse of 
statute time. xvi. 265. 

Dower ; compelling reply, viii. 207. 

Ejectment. Complaint in ejectment; averment of 
seizin, xvii. 395. 

Complaint by tenant in common, xii. 113. 

False imprisonments relevant and irrelevant allegations 
of complaint, ii. 108. 

Foreclosure; answer of junior lienor ; plea of action 
pending, xi. 369. 

Answer which admits making the mortgage ; denial of 
legal conclusion, x. 83. 

Complaint on judgment for deficiency on foreclosure 
in action against heirs, must allege leave to sue ; suffi- 
ciency on demurrer; non-joinder or misjoinder of defend- 
ants, xviii. 142. 

Fraud. Intent to defraud may be pleaded without al- 
leging any facts, xxvii. 5. 

In creditor's action to set aside a fraudulent assign- 
ment the specific fact of an intent to defraud need only be 
alleged, xxvii. 5. 

Note on the distinction in pleading and evidence be- 
tween fraud and intent to defraud, xxvii. 5. 
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Complaint for conspiracy ; fraud inducing marriage. 
xxxi. 314. 

Heirs ^ legatee Sy &c.; what complaint should show in 
actions hy creditors against, iv. 127. 

Illegality of contract, xiii. 328, «. 

— in fictitious name. viii. 76. 

Defense that note was given for gamhling deht inad- 
missihle if not pleaded ; amendment on trial, xiii. 384. 

Illegality as a defense ; plea by intervenor, not availa- 
ble to defendant, xiii. 393. 

See note on illegality as a defense, xiii. 388. 

Injunction; answer used to dissolve, iii. 25. 

Complaint for injunction against use of trade-mark ; 
label, xix. 88. 

Complaint for injunction ; damages for trespass after 
action brought, not recoverable without supplemental 
complaint, xix. 261. 

Insurance; action on policy ; what allegation necessary 
to make out cause of action ; denial of breach] of condi- 
tion, ix. 309. 

Allegation of mortgagee's interest under fire policy, 
xii. 309. 

Complaint on insurance policy ; proof of loss, xxviii. 

444. 

Note on pleading performance of conditions precedent 

in insurance cases, xxviii. 449. 

Judgment; answer in an action on foreign, ii. 315. 

Equitable estoppel ; action on invalid judgment pre- 
viously unsuccessfully set up by adverse party ; remedy 
when not in equity, xxiii. 125. 

Action on agreement established by former judgment ; 
setting forth judgment in complaint proper, and not 
changing basis of action, xxiv. 314. 

Right to set up former adjudication establishing ca- 
pacity to sue. XXV. 202. 

Complaint on foreign judgment for alimony, xxxi. 

235. 

Complaint on foreign judgment, xxxi. 137. 

Landlord and tenant. Action by tenant against land- 
lord ; denial by landlord of knowledge, etc., as to tenancy 
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Pleading {Continued), 

consistent with theory that letting was done by an agent 

xxii. 358. 

Lidel and slander; complaint for libel ; damages ; rules 
of pleading in defamation, i. 478. 

Special damage ; innuendo, iii. 157. 

Requisite of complaint in action for slander ; innuendo; 
injury to business ; partnership ; special damage must be 
alleged to make charge of adulterating sugar slanderous. 
X. 9. 

Answer in libel, i. 268. 

Answer in action for defamation; malice; justification. 

i. ISO- 
Answer that plaintiff not real party in interest ; that 
action in which alleged libel made is still pending, i. 154. 

Justification in libel ; partial defense, xxviii. 393. 

Limitations; statute must be pleaded, xi. 349 ; xii. 
202. 

Malicious prosecution; requisites of complaint, i. 193. 

Mandamus; necessity of taking issue on return of alter- 
native mandamus, ix. 127. 

Marriage; how alleged* x. 462. 

Mechani€*s lien; complaint to foreclose mechanic's lien; 
allegation of claim by other lienors made defendants, 
xviii. 67. 

Money paid; complaint by tax collector, i. 449. 

Form of complaint for moneys received from sheriff by 
junior creditor pending successful appeal from order 
vacating attachment, xxviii. 175. 

Negligence; complaint against joint wrongdoers, xv. 
181. 

Complaint for negligence ; necessity of alleging omis- 
sion of statutory duty, xxviii. 138. 

Complaint for injuries through negligence, xxx. 285. 

Negligence, xx. 227, 230, 235. 

Complaint for negligence will not sustain recovery for 
nuisance ; amendment, xxv. 191. 

Complaint ; indefiniteness in action for negligence 
against common carrier of goods, xxi, 464. 

Contributory negligence, xx. 235, n. 

Note on allegation and proof of negligence, xx. 236. 
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Note on distinction in pleading between negligence, 
nuisance and willful act. xxv. 195. 
Partition; form of complaint, i. 81. 
Issue between defendants, xi. 349. 
Partnership, Allegation of general partnership lia- 
bility ; denial ; admission of special partnership, xxi. 61. 
Payment; defense of presumption of payment from 
lapse of time, how pleaded, iv. 127. 

Penalty. Complaint in action for penalty for violation 
of excise law ; reference to statute, xvi. 230. 

Principal and surety; complaint against surety for bal- 
ance after bankruptcy composition with principal, i. 415. 
Reformation; complaint in action to reform pleadings 
when demurrable for insufficiency. ii.'i73. 

Services; mode of counting on a reward, and on a claim 
for services, ii. i. 

Sheriff; action against ; amendment on trial, xii. 316. 
Specific performance. Complaint for specific perform- 
ance ; readiness to perform, xxv. 220. 

Statute of another State ; averment of legal effect, good 
on demurrer, xviii. 363. 

Note on pleading foreign statutes, xxvi. 315. 
Statute actionSy &c. Action brought under special 
statute to restrain tax sale. x. 424. 

Complaint for violation of excise law ; reference to 
statute ; names of purchasers of liquor, xv. 229. 
Statute of frauds ; declaration of trust, xiii. 210. 
Tender of interest on mortgage must be pleaded. (Ac- 
tion for foreclosure.) xi. 354. 

Trespass; allegation of malice or want of probable 
cause in action for levying void process, xiv. 320. 

Action for levy of void attachment ; allegations of ille- 
gality and that attachment vacated, xiv. 321. 

Trusts; complaint to establish trust in stock ; breach 
of contract to co-operate in formation of corporation, xiii. 
210. 

Necessary averments in action by trustee in articles oi 
separation, vii. 256. 

Usury; alleging on information and belief, x. ^^, 
Answer setting up defense of usury in foreclosure, ii. 
368. 
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PLEDGE. 

Obligation of pledgee from one who had no title, not to 
discriminate between various owners, vi, 381. 

Effect of wrongful rehypothecation. vi. 388. 

Broker's pledge of stocks of customer, when not a con- 
version ; confusion of stocks ; redemption by receiver, 
iv. 178. 

Of property of another ; title retained as against 
pledgor's creditors, xviii, 320. 

Note on title to deposit as security, xviii. 323. 

Equitable action to establish pledgee's interest in chose 
in action ; jurisdiction over non-resident defendant, xxiii. 

436. 

Right of owner of fraudulently pledged securities as 
against bona fide pledgees ; marshalling of assets. zxvii« 
266. 

Duty in caring for property, xxviii. 225. 

Lien of bankers for advances. xxxL i. 

Making pledgor agent to sell. xxxi. 3. 

Rehypothecation ; election of remedies, xxx. 192. 

POISON. 

Negligence in selling without label, in violation of 
statute, ii. 478. 

POLICE. 

Property in custody of property clerk, xx. 293. 
Failure to take oath as to interest in liquor business 
within prescribed time. xxv. 143. 

See Municipal Corporations. 

POLITICAL ORGANIZATION. 

Refusing admission to membership of one hostile to 
it ; when not a question for the court. xxL 459. 

PONDS. 
Title to ice. v. 172. 
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POOLS. 
See Syndicates. 

POOR PERSONS. 

Non-resident not allowed to sue as poor person, x. 
So, 82. 

Lien of attorney for one suing as poor person ; right 
to proceed for his own benefit, x. 394, n. 

Leave to sue in forma pauperis, when should be denied; 
attorney's agreement to advance expenses, xviii. 464. 

See Costs. 

POSSESSION. 

Of N. Y. city tenement house as notice to subsequent 
tnortgagee. xxi. 286. 

Not be disregarded because of failure to post name of 
owner on building ; evidence, xxi. 286. 

Defined. (Forcible entry and detainer.) xvi. 89, n. 

POWERS. 

Power of sale to executor ; when a general power, xv. 
123. 

Power of trustees under will to sell land ; resale after 
improper sale and conveyance back to the trustees, xiii. 
362. 

How executed by will. iv. 317. 

Evidence of authority to convey land. xii. 463. 

Implied power of sale over unproductive real estate, 
when it does not exist, xxi. 404. 

A power to convey is an active power, even though un- 
necessary to be executed, xxvi. 441. 

Of attorney; wife to husband, iii. 171. 

When power of attorney to husband will authorize him 
to release dower, xxviii. 409. 
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PRACTICE. 

In federal courts; decision of inferior State courts^ 
when disregarded, xix. 394. 

Entry of interlocutory judgment on order overruling 
demurrer ; form of order, xxi. 330. 

Verdict in common pleas on issues of fact directed by 
supreme court on appeal from surrogate's decree, to be 
tried, is to be certified directly to surrogate, xxii. 66. 

See Motions and Orders ; Pleading ; Service (and 

Proof of) ; Witnesses. 

PRINCIPAL AND AGENT. 

Relation and powers of agent; when officer making an 
attachment becomes agent of the party suing out process* 

V. 374. 

Consignee having advanced is not mere agent, vi. 

413- 

Wife not husband's agent to draw savings bank de- 
posit, ii. 342. 

— nor to employ broker to sell his property, x. 161. 

Power of attorney employed to examine title to pay off 
liens, ii. 22. 

Attorney's authority to extend time of pa3rment of 
mortgage and receive notes, i. 315. 

Conveyance by agent ; loss of written power ; proof of 
authority, xii. 463. 

Special public officers as agents of the State or muni- 
cipality, viii. 280, «. 

Special agency to sell land ; diagram showing dimen- 
sions ; agent's commissions, xiii. 358. 

Mode of proof of contract, and usage as to commissions. 

i. 470. 

When lease executed by agent in his own name will 
not bind principal, vii. i. 

Unsealed lease taken in name of agent ; principal may 
sue thereon, viii. 213. 

Implied power to sell and give good title to bona fide 
purchaser, xviii. 477. 
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Conducting business through agent is not a defense to 
motion for discovery, xxi. 478. 

Agent's possession of premises, when to be deemed 
landlord's possession, zxii. 358. 

Notice to agent's clerk, when sufficient, xxvii. 160. 

Ratification; insurance company issuing policy on as- 
sumed agent's application and reports, xv. 234. 

Ratification in part, when allowable, xv. 75. 

Revocation; agency to have masses said, revoked by 
death, xii. 414. 

Notice to agent, notice to principal. (Action on fire 
policy). XV. 234. 

Liability of principals for money fraudulently obtained 
by common agent, vii. 234. 

— for refusal to honor agent's draft, i. 189. 

Liability of agent for loaning money on second mort- 
gage, vi. 72. 

Auctioneer's liability for selling mortgaged goods, ix. 

403- 

Liability of person contracting in name of another ; 

remedy, xix. 123. 

PRINCIPAL AND SURETY. 

When relation exists ; subsequent discovery thereof ; 
discharge of surety by surrender of security, xiv. 487. 

When grantee of mortgaged premises becomes princi- 
pal debtor, v. 246. 

Sufficiency of instrument given as security for costs, to 
bind surety, ix. 385. 

Fidelity bond of bank " clerk ;" surety's liability for de- 
fa ult as teller, xxv. 357. 

Rights of parties ; payment of judgment by surety; 
subrogation, xv. 488. 

When sureties on an administration bond may question 
jurisdiction of surrogate, iv. 166. 

Liability of surety on receiver's bond, conditioned that 
receiver shall obey orders of court and faithfully dis- 
charge trust ; accounting of principal not binding on 
surety unless party, or so agreed, ix. 138. 

When plaintiff will be compelled to pay over to sureties 
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Principal and Surety (Continued). 

money paid him on a judgment, by their principal ; de* 

mand. x. 87. 

Damages for neglect to collect collateral security, ii. 

444. 

Equitable right to indemnity, xx. 293. 

Discharge of sureties on bond for jail liberties, when 
prisoner has left them by permission of the jailer, v. 360. 

Discharge of mortgagor from liability on bond. iv. 139. 

— by mortgagee's neglect to foreclose on request. \u 
422 ; V. 263. 

Discharge of guarantor of mortgage by laches of mort* 
gagee. vi. 227. 

Guarantor of a mortgage not discharged by mere delay 
to proceed against mortgagor, ix. 374. 

Surety not discharged by composition in bankruptcy^ 

1.415- 

One surety cannot object to a release of his co-surety 

provided his burden is not thereby made greater, xxvi. 273^ 

PROCESS. 

Misnomer in. i 309. 

Service by trespass vacated, i. 354. 

Short summons in N. Y. City court, xxi. 93. 

PROHIBITION. 

Writ not issued to restrain surrogate from taking proof 
of will. xvi. 241. 

Surrogates' courts ; domicil. xvi. 241. 

PROMISE OF MARRIAGE, 
Is within statute of frauds, x. 281. 

PROVISIONAL REMEDIES. 

Judgment deemed a contract for the purpose of. xx. 
218. 

Note on the power of the court to relieve by restitution 
after reversal ; and the reinstatement of remedies upon 
reversal of a reversal, xxiv. 239. 
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PUBLIC OFFICE. 

Agreement to surrender to another upon latter's re- 
quest ; illegality thereof as sustaining indictment for con- 
spiracy. XX. 368. 

PUBLIC WORKS. 
Limit of cost and of appropriation, v. 383. 

PUBLICATION. 

Equivalency of substituted service to take case out of 
the statute of limitations, xxi. 173. 

PUNISHMENTS. 

For attempt to wrongfully obtain money from county 
by presentation of false bill. x. 300. 

For petit larceny, xiii. 55. 

Suspension of sentence and subsequent sentence. 
XV. 1 6 1. 

PURPRESTURE. 

Rafts of timber continuously moored constitute, ii 
211. 

QUESTIONS OF LAW AND FACT. 

Law ; as to performance of contract, viii. 403. 
Fact; whether powder-magazine a nuisance, viii. 355. 
— or telegraph poles in street, xi. 304. 
Whether credit given to social club or its president, iv. 
300. 

Weight of conflicting testimony of parties, ii. 274. 
Malicious prosecution, i. 246, 254. 
In action for reward or for value of services, ii. i. 
Existence of power of attorney, xii. 463. 
Contributory negligence, iv. 32 ; vi. 104. 
Negligence in driving horse near engine in street, i. 

438- 

Reasonable diligence of creditor in collecting obliga- 
tion ; guarantor's acquiescence in delay ; parol proof, 
xxii. 129. 
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Questions of Law and Fact (Continued), 

Crossing defective bridge with heavy traction engine ; 
jury to determine whether plaintiff took risk. xxii. 387. 

Conflict between oral testimony and written instru- 
ment, xxviii. 201. 

When attempt to rescind contract for fraud, is timely. 
xxix. 210. 

Facts, determining jurisdiction, xxxi. 437. 

QUIA TIMET. 
When bill sustainable, xi. 461. 

QUO WARRANTO.] 

When the remedy to compel delivery of books and 
papers to successor in office, xvi. 272. 
To oust church trustees ; fine. xxv. 253. 

RAFTS. 
Timber rafts continuously moored, a nuisance, ii. 211, 

RAILROADS (and Railroad Companies). 

Management and liabilities. Liability for injury to serv- 
ant. X. 200. 

Negligence in blowing off steam in street, i. 438. 

Track obstructing street ; liability for non-repair at 
cross-walk. iv. 32. 

Duty to restore street to proper condition for travelers; 
liability for negligence, iv. 32. 

Signal by bell or whistle to be given upon approach of 
engine to crossing, vi. 104. 

Horse-car company ; liability for negligence injuring 
news-boy. i. 433. 

Rights as to snow in streets, i. 63, 75, »., 79, «. 

Omission of signals ; negligence in management of 
train ; question for jury. xix. 18. 
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Receivers of, termination of title, as defense to action 
for loss of trunk, xx. 316. 

Riding on street car platform, xxxi. 56. 

Railroad corporations. Exclusive privileges forbidden. 
X. 180. 

Receivers may not accept new privileges or franchises. 
X. 180. 

Reorganization after mortgage sale ; action to compel 
exchange of stock, xi. 133. 

— and rights of dissenting bondholders, ix. 246. 

Parties to action to obtain stock of company pursuant 
to scheme of reorganization, ix. 271. 

Rights of bondholders under different mortgage, and 
effect of scheme for reorganization entered into by part, 
ix. 256. 

Statute providing for extinguishing the right to use 
steam on city street, and agreements made pursuant 
thereto, construed ; power of company to bind itself by 
contract, to use particular kind of propelling power ; sur- 
render of its right to use steam on city street constitutes 
no convenant against future re-acquirement, ix. 181. 

Trustees of railway mortgage, when cannot have in- 
junction against pending action for their removal, ix. 

235- 

Grant for surface railroad, and afterwards of elevated 

railroad over the former, iii. 347. 

Elevated, a nuisance, if unauthorized, x. 180. 

Rule of assessing for local imprisonment, ii. 86. 

Companies compelled by mandamus to furnish sufl&cient 
depot buildings for freight and passengers ; discretion of 
officers, xvii. 304. 

Title to landSy or right of way. Defect in title to road- 
bed, when will not sustain action by people to enjoin road 
as a nuisance, ix. 181. 

Acquisition of fee of bed of stream ; conflicting fran- 
chise of pipe-line company, x. 107. 

Elevated in highways ; injury to abutting owner ; com- 
pensation, xi. 236. 

Rights of abutting owners in streets, to compensation 
for laying, iii. 401 ; xii. 124, 276. 

Requisites of map for filing under general act. x. 104. 
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Railroads (Continued). 

Filing map of proposed route ; map showing single 
line ; two routes ; acquiring lands on proposed route of 
another company, xi. 386. 

Construction of rapid transit act as to competing 
routes, iii. 434. 

Intersection ; receiver's power to allow, xiv. 328. 

Right of abutting owner to compensation for impair- 
ment of easement in street, xvii. 279. 

Right of abutting owner to damages for construction 
of elevated railroad in street, xix. 247. 

Elevated ; use of street ; compensation to public cor- 
poration as abutting owner ; lease after action brought. 
xix. 261. 

Eminent domain ; amendment of proceedings ; validity 
of subscription by another , corporation to petitioner's 
stock ; presumption, xix. 421. 

When horse railroad cannot cross steam without com- 
pensation, xxii. 427. 

Elevated ; damages to abutting owners ; injunction 
when issues ; effect of delay or acquiescence ; offset of 
benefits by appreciation in value of plaintiff's property, 
xxvi. 73. 

Right of elevated railroad to project station into cross 
street, xxviii. 198. 

Organization of street railroads, xxix. 384. 

Organization of street railroads ; municipal consent ; 
conditions, xxix. 385. 

Forms under railway act for obtaining consent of 
municipal authorities, etc. xxix. 392. 

Note on private rights in a public place, xxx. 310. 

Leases. Power to lease road. xiii. 210. 

Power to lease road to another competing company ; 
lease beyond term of corporate existence ; payment of 
rent by paying lessor's bond. xix. 193. 

Consolidation. Power to consolidate ; continuous lines ; 
parallel roads ; issue of bonds, &c. ; capital stock, xii. 230^ 

Bonds. Issue of duplicate bonds for those destroyed 
vi. 253. 

Rights of minority bondholders, ix. 235. 
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RAPID TRANSIT ACT. 

Powers and procedure of commissioners under, iii. 

401, 434. 

Constitutionality of section 36. iii. 467. 



RATIFICATION. 

In part only, of acts of agent, xv. 75. 
Of stock-broker's sale ; knowledge, viii. 291. 
Of illegal act of municipal officer, xi. 462. 
By legislature, of illegal act under a contract for public 
work. vii. 28. 

See Principal and Agent. 

REAL PROPERTY, 

Title to land under water in front of piers and wharves. 
vi. 330, n. 

Tenancy by entirety not abolished ; husband and wife, 
xii. 282. 

Note on partnership realty, vii. 287. 

The rule of caveat emptor applies to sales of land. vi. 

356. 

Grantee's right of drainage by necessity through 
grantor's land. xv. 457. 

When general covenant against nuisance, not an in- 
cumbrance, vii. 136. 

Covenant restricting use, when not enforced, x. 235. 

Note on stipulations for restraint in the use of granted 
premises, xiii. 105. 

Note on covenants running with the land. xiii. no. 

Accretion by filling in of lands underwater by railroad 
company ; right of riparian proprietor, xxx. 88. 



RECEIVERS. 

In general. Under control of court ; selection of attor- 
ney, vi. 307. 

Rival receivers appointed in actions against a corpora- 
tion by one of its directors, and by the people, ix. 153. 

Of foreign corporation, not to be sued. viii. 426. 
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Receivers {Continued). 

Appointing receiver of corporate stock with directions 
to vote thereon, xxv. 274. 

Note on superintending execution of adjudications. 
xxv. 268. 

When appointed. Receiver of assets of voluntary as- 
sociation in action for dissolution, i. 318. 

Appointed of estate assigned for benefit of creditors, i. 
409. 

When appointed in creditor's suit to set aside general 
assignment, xv. 412. 

Right of creditor to appointment of, in supplementary 
proceedings, xviii. 310. 

When appointment of, will not be granted in action to 
dissolve corporation, xxi. 279, 

Appointment ancillary to foreign liquidator ; direction 
to go abroad on business of the estate, xxv. 268. 

Appointment ; when proper ; protection of certificate 
holders in Sugar Trust pending winding-up. xxv. 438. 

Note on actions for the appointment of a receiver, xxv. 

454. 

Provision in mortgage providing for the appointment 
of a receiver should have weight in determining applica- 
tion for one. xxvi. 358. 

Such provision will be enforced where the party in 
possession receives the rents but refuses to pay the charges 
upon the property, xxvi. 358. 

In proceedings for voluntary dissolution of corporation, 
custody of property and control of court thereover, xxvii. 

303. 

Appointment in case of insolvent corporation; title and 

powers ; giving priority to claims, xxviii. 332. 

Appointing. When motion to reform complaint should 
be decided before motion for receiver, ix. 448. 

Of partnership ; creditor may be appointed ; non-resi- 
dent may not. iv. 92. 

How appointed, in supplementary proceedings, iv. 

231; xi- 333- 

See Supplementary Proceedings. 
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When director is unfit person to be receiver, although 
the suit was instituted for his benefit ; knowledg^e of mis- 
management, ix. 166. 

Of corporation ; indemnity from estate for expense of 
litigation against receiver ; remedy by motion, xix. 350. 

Of corporation ; appointment, does not work dissolu- 
tion, xxi. 136. 

Insolvent State bank ; appointment, whether on appli- 
cation of attorney-general or stockholder ; powers of tem- 
porary, xxvi. 189. 

Powers^ rights and duties. Receiver of insolvent corpora- 
tion ; when may be compelled on petition to pay to stock- 
holder dividend declared before insolvency, iv. 221. 

Of insolvent insurance company ; advertisement for 
claims, xi. 139. 

Of elevated railroad ; power to complete construction 
of road ; validity of certificates ; who may question, xi. 
298. 

Of railroad company ; power to grant privilege of in- 
tersection, xiv. 328. 

Of insolvent firm of brokers ; redemption of pledged 
stock ; liability for proceeds of stocks sold for customer, 
iv. 178. 

Of railroad company, may not accept new privileges or 
franchises, x. 180. 

When may exercise a fvAnchise pendente lite, vii. 23, 

Relieved from agreed statement of facts, ix. 452. 

Permitted to pay execution issued against executors, 
ii. 208. 

Costs of attorney after bankruptcy of parties, i. 421. 

Right to intervene ; defenses not pleaded by party ; 
collusion, xiii. 393. 

Liability of surety on receiver's bond. ix. 138. 

Compensation of counsel, x. 15. 

Of corporations ; power to lease ; leave ex parte; length 
of term ; modification by court, xix. 356. 

In foreclosure ; collection of rents accrued before ap- 
pointment, xix. 345. 

Of rents and profits in action to set aside deed, when 
appointed, xix. 344. 



350 ANALYTICAL INDEX TO 

Receivers (Continued). 

Note on statutory receivers and on instructing re- 
ceivers, xix. 359. 

Issue of certificates for money raised to meet expense 
of preservation of property ; prior mortgage lien, lienor 
when not estopped to contest priority of certificates, effect 
of order for issue with prior lien over mortgage, xx. 26. 

Personal liability of, for employment of stenographer. 
XX. 313. 

Of railway, action against for loss of trunk, evidence of 
termination of receiver's title, xx. 316. 

Receiver of a corporation will not be directed to pay 
taxes, where there may be prior liens for wages, xxvi. 

356. 

Conclusiveness against principal receiver, of judgment 

against ancillary receiver, xxvii. 112. 

Obtaining title and possession of assets of partnership ; 
may compel plaintiff to pay over. xi. 112. 

Right to demand delivery of partnership property, iii. 
61. 

Subject to set-off. iv. 215. 

In supplementary proceedings, may reach seat of mem- 
ber of stock exchange, iv. 67. 

Powers under order of sequestration ; action to set 
aside forbidden conveyance, ii. 29. 

What sufficient levy against, vii. 271. 

Compelling receiver to account for property fraudu- 
lently acquired by corporation, xxxi. 29. 

Custody of special fund. xxxi. 392. 

Books and accounts of receiver of corporation ; right of 
stockholders, creditors, &c., to inspect; proper time for 
examination, ix. 268. 

Directing to allow inspection of books, xxv. 270, 272. 

Action. May bring action against stockholders and 
directors for unpaid stock, ii. 283. 

Authority to sue, how proved ; power of supreme court 
to appoint receiver of corporation, iv. 25. 

Leave to sue, improvidently granted, may be revoked, 
vi. 293. 

Action to reach land conveyed away by debtor, xvi. 

43. 
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In supplementary proceedings ; action by, to obtain 
lien on life policy of judgment debtor, xx. 443. 

Action by, against bank for moneys due to a beneficia- 
ry judgment debtor, under a will. xxi. 383. 

Right of receiver to maintain action upon an illegal 
contract of an insolvent corporation or individual, where 
there are innocent creditors, xxiv. 96. 

When service of notice on receiver will not affect other 
parties, xxviii. 380. 

RECORDER. 

Power to commit children to custody of society, i i. 

RECORDING DEEDS. 

Omission from index, i. 381 ; x. 41. 

Containing assumption of mortgage by grantee ; assent 
of grantee thereto, ix. 365. 

Record of deed as evidence of its delivery, as against 
grantee who has assumed mortgage, ix. 371. 

General clause in mortgage of married woman charg- 
ing other property not notice, xii. 402. 

Statutory notice by record, only for bona fide purchaser 
or incumbrancer, vii. 188. 

When recording of mortgage on copartnership land as 
chattel mortgage no notice, vii. 273. 

Effect of loss of seal. xx. 270. 

Necessary proof to authorize record under colonial law. 
xxviii. 166. 

Right of bona fide purchaser who has paid only part of 
the consideration, xxviii. 276. 

Effect of recorded party wall agreement not referred 
to in deed. xxix. 218. 

Right of foreign executor to satisfy mortgage, xxix. 

471. 

Purchaser for nominal consideration not entitled to 

priority under recording act. xxix. 314. 

Note on defect of consideration as affecting title, xxix. 

325. 

Notice of assignment of mortgage, xxxi. 308. 
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RECORDS. 

Recording sales of personal property on condition. 
XV. 395, n. 

Examination in supplementary proceedings to be re- 
corded, xxii. 438. 

Refusal to record libelous instrument, xxvii. 425. 

Right of taxpayer to inspect health records, xzix. 59. 

Note on proving lost records, xxi. 367. 

REDEMPTION. 

From forfeiture of lease, xii. 30. 
Necessity of tender before redemption from foreclosure 
of chattel mortgage, v. 198. 

REFERENCE 

When reference ordered. Whether a cause is referable 
is to be determined by complaint, not by answer, ii. 186. 

When consent to discontinuance of injunction suit 
without costs, does not preclude plaintiff from moving for 
a reference, ii. 191. 

Not stayed for examination of party, i. 355. 

When compelled, in actions on contract, answer of 
fraud, &c. i. 108. 

In action on individual liability of trustees, i. 125. 

To superintend execution of judgment. (Action for 
waste against lessee.) xi. 93. 

As to surplus moneys in foreclosure, iii. 135. 

In action to enforce mechanics' lien. ii. 334. «. 

To sell and report deficiency on foreclosure of mechan- 
ics* lien. ii. 114. 

To determine whether assignee for the benefit of cred- 
itors may compromise claim, v. 346, 

Of assignee's accounting, i. 177. 

Where right to the accounting sought is in dispute ; 
plea of account stated, xii. 383. 

What is an account, within rule as to reference, i. 108. 

What partnership cases are referable ; actions involv- 
ing account, xii. 352, 383. 

Note on compulsory reference ; actions triable by jury 
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as matter of right ; actions not referable except by con- 
sent, xii. 387. 

Of action by attorney for services, xvii. 381. 

Of partly tried cause ; findings when to be settled, 
xviii. 64. 

Of partly tried cause to ascertain facts to enable court 
to render judgment ; interlocutory judgment not required; 
findings and requests to find; terms of order of reference 
in foreclosure, xviii. 381. 

To determine question of law arising on motion; mo- 
tion to continue injunction ; confirmation of report; ex- 
ceptions, xviii. 416. 

Note on reference of part of issues, xviii. 418. 

Note on judgment declaring right ; with reference as 
to amount, xviii. 158. 

Power of court to order, on application for mandamus. 
xix. I. 

In proceedings for contempt, xx. 170. 

In partition to obviate defect of parties ; effect of on 
purchase under a sale requiring deed on specified day. 
xxii. 392. 

Effect of refusal of court to transfer equity cause to 
law calendar ; when common law judgment may be 
awarded, xxii. 469. 

Referee to superintend election directed by mandamus. 
XXV. 258. 

Note on superintending execution of adjudications. 
XXV. 268. 

When question arising on the pleadings not referable. 
xxix. 272. 

Physical examination. Proceedings upon physical ex- 
amination before trial, xxxi. 365. 

Note on physical examination before trial, xxxi. 370. 

Oath of referee ; necessity; foreclosure, iv. 78, 80. 

Waiver of referee's oath, how made. v. 285. 

Hearing. Bringing in new parties, vii. 195. 

Fraudulent character of conveyance available on refer- 
ence as to surplus moneys in foreclosure, viii. 50. 

Of motion to vacate order of arrest ; time in which 
motion must be decided, viii. 237. 
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Reference {Continued). 

To ascertain damages under an undertaking on injunc- 
tion ; what it determines, ii. 191. 

Affidavits used on motion for, when not properly before 
referee, xxi. 291. 

Note on trial and judgment by referee, xxii. 8. 

Successor of dead referee to state on information and 
belief proceedings of predecessor without beginning de 
novo, xxii. 465, n. 

Power of referee as to costs, xiii. 60. 

Recommendation as to costs, xi. 150. 

Power of referee in mechanic's lien case, to award 
costs, vi. 356. 

Deed by referee in foreclosure, iv. 88. 

Referee has not power to direct reference to determine 
all the issues to proceed before another referee, xxii. i. 

To take account in creditor's suit ; limits thereof, xxix. 

75. 

Power of referee, upon reference to determine amount 

of alimony ; default ; exceptions to report, xxix. 256, 

Report; findings of fact and conclusions of law ; effect; 
appeal from confirmation, xiv. 512. 

Effect of referee's report ; exceptions. (Action for 
limited divorce.) xiv. 510. 

Report of referee, under judgment directing him to 
ascertain what property falls with certain enumerated 
classes, ix. 8. 

Proceedings under a report directing interlocutory 
judgment for an accounting, vii. 138. 

Finding of referee not so conclusive as verdict, xiii. 
401. 

Signature of witnesses necessary ; waiver, viii. 148, «. 

Report on reference of motion, when not conclusive. 
xxi. 291. 

Report of referee ; necessity of directing judgment ; 
waiver of objection, xxvii. 311. 

Referee must settle form of judgment to be entered, 
xxii. 1. 

Note on necessity of findings, xxiii. 279, n. 

Note on effect of findings of fact, xxiii. 282. 

After trial by a referee the court will not permit an 
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amendment of the pleadings that will make judgment ir- 
regular, xxvi. 367. 

Report ; necessity of incorporating findings made upon 
request ; sending back report, xxvii. 411. 

Report should contain all findings including those made 
upon request ; sending back report for further findings, 
xxvii. 193. 

Contra; rule in N, Y. superior court, xxvii. 200. 

Power of court to correct referee's findings, xxvii. 197. 

When findings too indefinite ; necessity of finding spe- 
cific items of account, xxvii. 197. 

Necessity of report containing findings ; upon dismissal 
for failure of proof, xxix. 280. 

Note on the necessity and proper form of findings and 
requests to find and refusals thereof, xxvii. 202. 

Effect of order for further findings, xxix. 289. 

Note on distinction between non-suit and decision on 
the merits, xxix. 283. 

Notes of recent cases on findings of fact and law. xxx. 

325- 

Requests to find ; requisite form ; separate statement. 

xxx. 319. 

Termination ; failure to file report within sixty days ; 
not applicable to special proceedings, xxi. 238. 

Notice to terminate reference ; what not a delivery 
which will prevent termination ; effect on referee's right 
to fees ; remedy to compel payment of fees. xxx. 296. 

Confirmation of report on final accounting of assignee 
for benefit of creditors, on consent of the latter, v. 355. 

Report ; interlocutory judgment upon, when not to be 
entered without application to court, xxii. i. 

Referee " to hear and determine " all the issues direct- 
ing entry of interlocutory judgment ; proceedings after 
entry of interlocutory judgment, final judgment to be 
entered only under Rule 30. xxii. 12. 

Reviewing report in divorce, iii. 161. 

Report of gross amount of attorney's compensation 
modified by appellate court on reviewing items, viii. 308. 

When appeal from order confirming report of referee, 
proper remedy, ii. 173. 
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Reference {Continued). 

Improper report does not justify setting aside after 
heavy expense in trial, xxii. 465. 

Practice on setting aside improper report, xxii. 465. 

Showing that referee was improper person justifies 
reference denovo. xxii. 465. 

Note on reference, exceptioxts and confirmation. xxix» 
260. 

Fees of referee who acts as auditor, ix. 132. 

Fees and commissions of referee appointed to sell in 
partition cases, ii. 93, 97. 

Action for referee's fees ; attorney's liability ; pay- 
ment ; accord and satisfaction, xi. 124. 

Stipulation as to costs, must be in writing ; entry in 
referees' minutes, viii. 148. 

To sell in foreclosure ; right to repayment of disburse- 
ments, not affected by satisfaction of mortgage, xxi. 391. 

Fees of referee in two actions tried together, xxviii. 

Requisites of stipulation as to referee's fees ; right to 
tax stenographer's fees. xxix. 144. 

On accounting in surrogate's court ; remedy for collec- 
tion of fees ; amount, xxxi. 109. 

Costs of reference of claim against administrator, xv. 

452- 

REFORMATION. 

Of deed not decreed for mistake of one of the parties 
only. V. 246. 

Of life policy, xvii. 15. 

Of policy of life insurance upon ground of mistake ; 
when mistake deemed mutual. xviiL 325. 

Of deed. xvii. 287, ». 

Reforming sheriff's deed. xxix. 413. 

RELEASE. 

To judgment debtor by pledgor of judgment, ii. 238. 
^Failure to give according to compromise; defense to 
action, ii. 81. 

In violation of attorney's lien ; how avoided, x. 393, ». 
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Note on releases to one of several joint debtors, xxiii. 

194. 

Release of one severally and jointly liable may reserve 

the liability of the others. Simultaneous, absolute and 
qualified releases effectual together as a release of one. 
XX vi, 272. 

RELIGIOUS CORPORATIONS. 

Mode of action ; meeting of definite bodies ; necessary 
majority ; evidence of contract ; when estopped to deny 
authority of officers to sell or mortgage, iv. 51. 

Diversion of property from denominational use ; 
trustees who cease to be members of the society, cease to 
be trustees, and may be enjoined from acting as such. 

X. I. 

Meaning of " church or denomination " as used in L. 
i^75> c« 79, and L. 1876, c. 176. xiv. 363. 

Duty of trustees to maintain denominational char- 
acter. (Action to enjoin maladministration of property.) 
xiv. 356. 

Power of a court of equity to restrain misuse of prop- 
erty by trustees; what is misuse; maintaining regularly 
deposed minister, xiv. ^6^, 

Title to legacy, when dependent on faith and practice; 
limit on power to take by will. viii. 118. 

Limit to amount of bequest, x. 274 ; xii. 432, 435, n. 

Validity of bequest for purpose of having masses said 
for testator's soul. xii. 432. 

Conveyance to church to be used for religious services 
does not create a trust ; condition subsequent, xiii. 91. 

Conveyance of burial lot; purchaser not subject to 
private regulations ; mandamus to compel permission to 
bury. vii. 121. 

Trustees cannot waive statute of limitations, vi. 398. 

Distribution of surplus funds, on dissolution, vi. 398. 

Right to custody of seal. xxv. 230, 

Mandamus to compel rector to give notice of election. 
xxv. 250. 

Mandamus to compel special election to fill vacancies ; 
referee to superintend, xxv. 25 S. 
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Religious Corporations (Continued), 

Consolidation ; scope of inquiry by supreme court ; 
action to restrain proceedingSi xxv. 231. 

Consolidation ; proceedings to compel treasurer to affix 
corporate seal. xxv. 242. 

REMAINDERS. 

Validity ; right of absolute disposition in life tenant* 
yiii. 413. 

Vested and contingent ; next eventual estate, ii. 404. 

Contingent in persons not in being, when cut off by 
partition, viii. 102. 

Notes on vesting, vi. 445 and xviii. 297. 

Acceleration by destruction of life estate by widow's 
election to take dower instead of testamentary provision. 
xix. 322. 

Note on acceleration of gift in remainder and compen- 
sation to those at whose expense the acceleration is made. 
xix. 331. 

The right of a beneficiary, under a trust to convey to 
him at the expiration of a life estate, is not a vested estate 
during the life estate, xxvi. 442 . 

Contingent remainder in fee limited on prior remainder 
in fee, upon death of first taker under age. xxvii. 429. 

Apportionment of taxes between devisees of term of 
years and remainderman, ii. 427. 

REMEDIES. 

When corporation is dissolved before judgment ob- 
tained as preliminary to action against stockholders, iv. 40 

REMITTITUR. 
Vacating, to allow application for re-argument, xxv. 

REMOVAL OF CAUSES. 

Nature of cause ; amount in controversy ; petition, i. 
22, n. 

To U, S. circuit courts in what actions, i. 367. 

Proceeding to probate will within act, but not suit in 
equity to avoid, and revoke probate, i. 25, n. 
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Petition and bond, how ifiled. i. 11. 

And within what time. i. 14. 

Premature, before pleading, iv. 254. 

Right to costs, xiii. 54. 

From court of sessions to oyer and terminer ; ground 
for; moving papers, x. 192; xi. 89. 

To " next" term; ex parte order removing, x. 261. 

To superior city court, xxviii. 130. 

Frojn district court in New York city to common pleas; 
after adjournment, xi. 124. 

Of action from district court of N. Y. city to commpn 
pleas for consolidation, xxii. 62. 

RENTS AND PROFITS. 

Pending foreclosure; who entitled to. iv. 193, 200. 
Lien on; when attachment unavailing on rents sub- 
sequently accruing, xxi. 241. 

REPLEVIN. 

When one joint owner cannot maintain against other, 
vii. 324. 

Against fraudulent buyer ; defendant out of posses- 
sion ; arrest ; replevin for check ; defense to action on 
bond. iii. 83. 

Against tax collector, when set aside on motion, xiv. 

378. 

Excepting to plaintiff's sureties waives return of prop- 
erty before judgment, v. 282. 

Affidavit of aggregate value ; seizure of part of goods 
only ; undertaking of defendant for such part must be 
duly proportioned, xxii. 151. 

Amount of undertaking for return of chattels, xxii. 

By seller of goods, a disaffirmance of the sale ; seller 
cannot claim under general assignment, xxii. 319. 

Against receiver in proceedings for voluntary dissolu- 
tion of corporation, xxvii. 303. 

Effect of entry of judgment, xxviii. 423. 
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RESTITUTION. 
After reversal on appeal, xxv. 103. 

RETAINER. 
Distinguished from claim for reward, ii. i. 



REVENUE LAWS. 
Violation by foreigners ; presumption, xiii. 393. 

REVISED LAWS [OP 1813]. 



I R. L. 96»{S2, 5 xxviit. 179 

IX4,S I z- 2x1 

248, xzi. 131,11. 

293 "»• 503 

369, 1 6 xxviii. 173 

448, SS ii> 12 vii. 386 

487» §4 vii. 386 



2 R. L. 187, S3 viii, 190. n. 

382, S106 ziz. 188 

408 xix. 261, n, 

409. J 177 iii. 498 

4X4.S J78 iii. 498 

433. §224 vi. 338 



REVISED STATUTES. 

Note. — [The citations of the Revised Statutes are, for the sake of 
uniformity, arranged according to the marginal paging, which 
is uniform in all editions, with page and section of the first 
edition, although in many instances the statute will be found 
cited in the opinion according to some of the later editions. 
In such cases, the latter citation is generally added in brack- 
ets. The acts which are not directly amendatory of the Re- 
vised Statutes may be found in this table under the head of 
Laws, even though cited in the opinion from one of the later 
editions of the Revised Statutes. 



Parti, c. 13, tit. I, § I zxii. 

26; (S 4, subds. I, 2) 
zxii. 50; (i 4, subds. 3, 4, 

6) zxii. 26. 

c. 17, tit. 3, §§ 9, 10. . .xxi. 

123 

Part 2, c. 2, p. 750 xxiv. 472 

C4, tit. I, IS 6-8 [3 R. S. 

(7 ed.) 2235] xxi. 47 

c. 6, tit. 3, 16. xxvi. 



376, 378, (art. 2) xxxi. 163: 
(art. 2, tit. 2) xxiL 404. ». 

I R. S. 53, S 19 (2 ed.) xxvi. 

295 

62, 65 vii. 96 

85, § 21 xxvi. 295 

114 [I R. S. (7 ed.) 376] 

(2 ed.) xvi. 273, 276 

116, $ I [I Id. (6 ed.)]4i4 
1 vi. 194 
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I R. S. 119, I 22 ix. 456. 459 

133 (Edm.ed.) zz. 21 

164,115 xi- 30S 

20O» S 2' 3ULXi. I94f ». 

218, IS 4-7 xv>- »79» ^• 

337. S§i»2» 3--«- 105. «• 
349. §5 «• "I 

356, S§ I. 2 ix. 109 

357. $2 ix. 105. n. 

359»l7 iv. 112 

366, § 4, subd. I .xii. 65, n. 

378, S 137 3«"- 102 

380. { 75 [I W. (6 cd.) 907. 

I235] V. 368 

384, S 2, am'd by L. 1878, 

c. 1 52, § I xvi. 286 

386, f 2 (subd. 155) [2 
Id. (7 ed.) 979].. XV. 448 

387, $ I ...xxi. 169 

388, % 4, subd. 3... .X. 424» 

428 

388. 389* (7 cd.)S37. xvi. 

272 

389. S I [2 Id. (7 cd.) 989] 
xiv. 408; (S 2) viii. 170; 
(S 4) xvi. 282, 284, 285; 
(§5) V. l4o;xiii. 169.172; 
xiv. 408; (§6) [2 Id. (7 

cd.)99o]xv. 315.317 

390. SS8->8- i-444; [2 Id. 
(7 cd.) 991. S 9] X- 39 

xiii. 171 

39»» S io[2ld. (7cd.)99i. 
% 10] xiii. 172; xiv. 408; 
(|Sii-i3)xvi. 287; (§§ 
II, I2)[2 Id. (7ed.)99i] 

xiii. 171 

393. §»9 xii. 6 

394. S 29 i. 445.446 

395.S3« i. 445. 446 

404 (7 ed.) xvi. 448 

414.S2 XX. 44 

418, $22 ii. 30, n. 

421.S15 1.445 



I R. 5. 456, art. i [i Id. (Edm.) 

402, art. i] X. 12$ 

458. { 19 [I Id. (Edm.) 

404. S 19] X. 126 

460,1 31 [2 Id. (6ed.) 12, 

S78]x. 124; (§33) [I Id. 

(Edm.) 406] X. 134, 12$ 
464* ! 50 [i Id. (Edm.) 410] 

X. 122, 127 

465,1 62 iv. 297 

488 (7 ed.) xix. 366, n. 

507.514. 5«5(7cd.)..xix. 

366. n, 

5«4. S63 xi. 394 

559 (7 cd.) xvi. 161 

559. § 18 xxii. 213 

577, c. 18 [i Id. (Edm.) 
535. c. 18] X. 124 

589 xix. 368, n. 

59^S 10 vi. 259, If. 

592 [2 Id. (6 ed.) 298J vi. 

259. ». 

599. ^i^- 3 "• 35« 

599, Sx, subds. 5, 6.ii.35i; 
(§§ I, 3) X. 182 

600, §3, [2ld. (7ed.)i53i} 
i.66; xii. 231; (§ 5) vi. 
278;(§§9. io)xxi. 131, «. 

601, S 2 [2 Id. (6cd.) 398] 
ix. 427, 433. 438. 442 

602,5 3 ii. 292 

603, S 5 . . ..XXX. 683; [2 Id. 
(6 ed.) § 399] XXV. 350. n. 

632 X. 212 

633. § 3 [2 Id. (6 ed.) 836 
S3]..ix. 76\7i. 212; (§4) 

iii. 65, 66 

644,1s ". 13 »". 5'o 

680, S 67 (Edm. ed.).xviii. 

89 

718. S 5 Mvii. 73 

722 xviii. 300, n,\ %6[2 

Id. (6 ed.)iioi,S6]..ii. 

412.415 
723 [3 Id. (7 ed.) 2176]$ 
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Revised Statutes {Continued), 
i3....ii. 412; x\'i. 264; (§ 

I3)xxxi. 475;(§ 14) XXX- 
231; §§ 14-15 [3 Id. (7 
ed.) 2176] XV. 299; xxxi. 

89; (§ 15) XXV. 171; XXX. 

232 

I R. S. 724. § 13 xxvi. 468; (§§ 

18, 19 [3 W. (7ed.)2i76] 

XV. 299; (§25) ii. 415 

726. §§ 37. 38. XXX. 231 ; 

(§40 [2 Id. (6ed.) 1 104, 

§ 40]) ii. 405. 416; iv. 

273; xviii. 292, 296 

727 xviii. 307. n. ; xxiv. 

230; (§ 44 [3 Id. (7 ed.) 
2179]) vii. 301; XV. 127; 
(§ 45) xiii. 335, «.; (§ 

47) X. 77 \ (§§47. 49 [3 
Id. (7 ed.) 2180]) xvi. 

23, «. 

728. § 5i..xxii. 422, «.; (§§ 
51. 52 [3 Id. (7 ed.)2i82] 
xvi. 25, «.,40, n.\ (§§ 51, 
53 [3 Id. (7 cd.)2i8i]) 
xiv. 18, «.; (§ 55 [2 Id. 
(6 ed.) 1 106]) ii. 411; x. 
yy\ xiii. 91 ; xxvi. 446; 
(§ 55 [3 Id. (7 ed.) 2180, 
2i8i]xiii. 335»«-; (§§ 5^, 
59) xxvi. 462 

729 [3 Id. (7 ed.) 2182] 
57, 60, 63) xvi. 26, «.; 
60) ii. 412; (§§ 60, 62) 
xxvi. 446; (§§62) [2 Id. (6 
ed.) 1 1 10, §75] ii. 405. 

412, 416 

730, § 67 [3 Id. (7 ed.) 
2183] XV. 137; xviii. 168, 

171; (§§69-71)1. 408; (§ 

70) i. 402, 487 

733 [3 Id. (7 ed.) 2190, §86] 



XIV. 502, n. ; xvi. 25, «. 

734[3ld. (7ed.)2i9o, §93] 

xvi. 33, «.; (§ 97) XX. 

453; (§§99-101) XX. 453; 



(102 [3 Id. (7 ed.) 2191, 

§ 102]) XV. 137 

I R. S. 735 [3 Id. 7 ed. 219] (S 

103).. xvi. 33,«.: (§§105. 

108) xiv. 502, ». 

736.. iv. 318, «.; (§ 1 14) xiv. 

502, n. 

7Z7> § 133 [3 Id. (7 ed.) 

2194] xii. Ill 

739»§ U7[3 Id.(7ed.)2i961 
xii. 120; xxviii. 135 

741. S§ ii-i3-.x>x. 332, «.; 
(§ 12) iii. 299 ; (§§ 12-14) 

xvi. 26^. 

742, § 16. .iii. 298 ; iv. 416; 
(§22) iv. 416 

744 xvi. 22, «. 

748, § 2 [2 Id. 1 130 (6 ed.)] 

vii. 121, n. 

749»§4[3ld. (7ed.)2205) 

xii. 112; XX. 97 ; XXX. 

229 

750 (3RS. [5ed.]39).§ 

9 xvi. 464,46] 

752. §6 ii. 415 

753. §16 XX. 50 

755, pt. 2, c. 3 i.385 

756, § I [i Id. (I Edm.) 
707, § i]ii. 169; vii. 2S 

758.. xiv. 447; XV. 242; 

(§9) xiv. 451 

759. ..xiv. 447; XV. 242; 

(§§ 15. 16-20). xiv. 45a 

761. § 28 xxix. 471 

762. §36 vii. 284 

763. .xxi. 55. n.\ xxxi. 313 

764. §2 [3 Id. (7ed.)2235] 
XV. 319, /».; (§ 4) XV. 

321 

765. § I, subd. 2 (2 ed.) 
XX. 226; [§§ I. 3. subd. 
2) XX. 226. n. ; (§§ 4-8 [3 
Id. (7 ed.) 2235]) . .xvi4 
123, 124, 128. 136, 142- 

144; (§ 9) XV. 321 
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I R. S. ^(3^, § 15. . .XV. 320 ; (§ 17. 

As amended by L. 1857, 

C.414); XV. 328.«.;§§2o, 

21) xxii. 330, n. 

1^* S 5 vii. 50, «. 

773. § I [3 Id. (7 ed.) 2256] 
XV. 299; XXV. 171; (§2) 
iv. 273 ; XV. 299 ; xviii. 

300, «. 
816 (7ed.), §§ 7-9.. xvi. 

270 

863 (7 ed.).... XX. 131,132 

2 R. S. 3 §7 xxxi. 47»«. 

19» §§i5i» 154- .xxix. 298 
29. § 4 [3 Id. (6 ed.) 24] ii. 

372 
31 [3 Id. (6 ed.] 25] ii. 

373 ; art. 6. .v. 362 

39 xxi. 136 

39-51. §§19. 25. Am'dby 
L. 1862, c. 373.. xxi. 

1 39' «• 
40, // seq, ..xix. 360, «., 

361, n, 

41 xix. 342 

47.. XXV. 84, «.;(§ 36) vii. 

232 

52, S I ix. 144 

53 XX. 63, 92; (§ II) 

L3ld. (6ed.)55' § 12] 
, iii. 285 

54. S H xiv. 506 

58, §§ 10, II [15, 17].... V. 
228 ; (§15) iv. 123 

61, §29 iv. 123 

64. §42.. XX. 287 ;(§§42- 

48 [3 Id. (6 ed.) 63. §§ 

40-46]) viii. 120 

65,547 XXX. 240 

66, xix. 45 ; (§ 52 [3 Id. 

(7ed.) 2287j)..xii. 344, 

346 ; xviii. 298, n, 

68 [3 Id. (6ed.)7o] §67 

xvii. 329, 331, 336 

7i[3ld. (7ed.)2289], §16 

xvii. 162, 171 



2 R. S. 72, § 22 xxi. 224 

73. §23 xvi. 244 

74. §§ 27. 29 [3 Id. (6 ed.) 
77. §§31.33] --.xii. 414. 

417 

75. §29...x. 230, 279; (§ 

30) X. 230 

80, § 55 V. 228 

83f § 9. xviii. 468 ; xxiv. 
470,471,472,//., 473,/;, 
474, «.,475. «-.476. «. 
87 [3 Id. (6 ed.) 95. §35] 
iii. 94, «.; V. 350, n.\ 
(§ 28) [3 Id. (7 ed.) 
2299] XV. 194, 195 

88, §33. -..v. 217; (§36) 
[3 Id. (6 ed.) 96, § 47] 

vii. 195 

89, § 37 [3 Id. (7 ed.) 
2300. §37].xiii. 371, 
373 ; XV. 455 ; xviii. 

446, «. 

90, § 41 [2 Id. (6 ed.) 97, 
§ 52] ii. 126; iii. 95, «., 
98; (§42) XX. 97; 
42, 44) xxi. 363, //.; 

43) xxiv. 47 
91,92 (Edm.ed.) xvi. 210, 

214, 220 

92, §52.. xi. 411. 412 ; (§ 
54) [3 Id. (6ed.) 100, 
§67 vii. 150 

93. §58 [3 Id. (7ed.)2303, 
§58]. iv. 323. 442 ;xv. 
199; xxvi. 62; (§ 58) 
xxviii. 378; (§60) [3 Id. 
(6 ed.) loi, § 73]) iv. 

177; (§§ 60, 61).. xi. 

412 

94, §64 V. 223 

95, § 71 [3 Id. (6ed.) 104, 
§86] xi. 53, «.,4i2 ; 

xxiii. 52 

96, §§75.79 X. 230 

9/ .............. XX. 03* '*. 



100-104. 



1. 102 
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Revised Statutes {Continued), 
3. R. S. 109. § 53 [3 Id. (6 cd.) 119. 
571] ii. 119, 123; iv. 130 

112 iii. 94, n. 

114. .XX. i53,«.; (§ 9) xxii. 

484 
116, S 18 [3 Id. (6 ed.) 

125] ii. 120, 123; xi. 

411 

133 ii. 363 

I3+. J6[3ld. (7ed.)2326] 

xii. 470; xiii. 335. «.. 

340, 346; XXX. 448; (S§ 
6-9) vii. 8, n. 

135. S > [3 W. 7 ed. 2327] 
xvi. 23, «., 43.46; (§8 
[3 Id. (7 cd.) 2326] xiii. 
212, 213, 248) ; (I 10) 

xiii. 21, n. 

136. S 5 [2 Id. (Edm.) 140, 
{ 5; 3 Id. (6ed.) 143, 
I 5] V. 189. 191, 194 

I37(3ld. (7cd.)2329), §1 

xvi. 23, «., 43.46; XXX. 

223; (§§ x-8) XXX. 253 ; 

(§ 2 [3 Id. (7 ed.) 2329. 

§ 2]) xiii. 335, n, 

139. §4 [3 Id. (6 cd.) 148. 

§3] viii. 189,11.; (§6 [4 

Id. 8 cd. 2596]) xxxi. 

73 
142 [3 Id. (6cd.) 153] viii. 

190, n„ 202, n. 
143. § 33 [3 Id. (6 cd.) 154. 

§47] viii. 188, «., 

202, n, 

144 [3 Id. (6 cd.) 155] viii. 

195. «. ; (§ 35) viii. 200, 

n.,2oi, n„ 202, n. 

145. S 42 [3 Id. (6cd.)i56, 

S 55]- -viii. 202, «.; xvii. 

240 
149 ..viii. 202, «.; (§49) [3 

Id. (6 cd.) 157, 1 62] viii. 
171, «., 172, «., 400 



R. S. 147. S 56 [3 Id. (6cd.) 158, 

§69] viii. 190, n. 

148, $ 60 [3 Id. (6 ed.) 

159] ii. 3^ 44; vii. 265 

173. §38 [3 Id. (6 cd.) 190] 

xxii. 310; (JS 38p 39) 

xvi. 22, «., 31, «.. 34.«.. 

40,«.,43. 45 

175. |45[3ld. (6ed.)i9i. 

$ 59] . . viii. 200. IT. 

191. II 2-154. ..xi . 71: 

(§153) vi. 231; xii. 391, 

394; (I iS4[3ld. (6ed.) 

198, I 98]). vi. 233; xii. 

39^ 394; (II 165. 166) 

XXX. 446 
195. S 176 [2 Id. (Edm.) 

203.1 176 vi. 348 

197. 5 6 [2 Id. (Edm.) 205, 

1 6] iv. 264 

199, 1 21 .xxxi. 197, n.\ (II 

21-26) viii. 442; (I 22) 
XX. 215, ff. 

200, I 26 XX. 21$. n, 

203, I 19 [3wld. (5 ed.) 

295.15] iv. 264 

209. 1 7 [3 Id. (5 cd.) 303. 

I 7] X. 261, 264 

220, 1 1 xi. 411 

221, 1 6 xxix. 308; (1 6, 

* subd. 4) vii. 384 
222. 1 7, subd. 4 [3 Id. (5 

cd.) 365,1 13, subd. 4] 

V. 228 
223. I io[3ld.(6ed). 330. 

I 25] iii. 38; iv. 175 

234. 235 [2 Id. (Edm.) 250. 

2S0 X. 343 

259. §1 (3cd.) xxix. 

175 
277. S I, subd. 3 [3 Id. (6 

cd.) 440] vii. 135. n, 

284. I 49 [3 Id. (6 cd.) 
446* i 39]. . .i^ 80, 460 
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2R. S. 286, §61 1.388 

288, §71 ii.47 

296, 297, S§ 23, 27 viii. 

200, H, 

301. S 47 [3 Id- (5 ed.) 590, 

I 2] iv. 127. 131 ; xi. 

349; (§ 48) i. 86; X. 46 

yo2,€tseq xvi. i8i.«. 

309. 5§ 37» 38 [2 Id. (Edm.) 

318].. xi. 365 

310, § 41 [2 Id. (Edm.) § 

41] i. 365 

319, S§ii»i2[3ld. (sed.) 

6o5.S§i5. i7]..i. 85 

324. §S 42, 43 [3 Id. (5 cd.) 

6ix§§5i»52]i.85. 

327. § 62 [3 Id. (sed.) 61 5. 
§ 76] vi. 352; (§§ 64, (A. 

70) [3 Id. (6 ed.) 594, §§ 
78, ZZf 84] viii. 98, and n, 

328. § 72 [3 Id. (5 ed.) 616, 
§ 86] vi. 352;xiii. 204, n. 

34o» §§ i5-3oxviii. 435, n. 
354 [2 Id. (Edm.) 365, 

366] X. 343 

360.. ..i. 391; (§ II) V. 229 

364 xx« 1 50, n, 

370, § 42 . .xxi. 363, 363, «., 

366;(§43)viii.57;(§44) 

M». 363. 365; (§5 45-61 

[2 Id. (Edm.) 384] xiii. 

366 
37i,§48[2ld. (Edm.)385, 

§48] ii. 167 

373.§§6i,62[2ld. (Edm.) 

387] ". 167 

377 3CX. 152, «. 

383. S 36 [3 Id. (5 ed.) 666. 

§38] vi.69 

390, § I (6ed.)..xxvii. 263 

391 [3 Id. (6 ed.) 652] iii. 

292; iv. 248, n, 

392»5 2 i.483 

398... i. 342; (§33. etseq.) 

[2 Id. (Edm.) 414] iii. 



292;(§34)i". 293. 399 

i. 342 

2 R. S. 399, 5 4 (6 ed.) . .xxvi. 258 

404* § 9 (2 ed.) xxii. 48 

406. § 73 [3 Id. (6 ed.) 
671. § xi9]ii. I37»'*-; "• 

146; (§ 77) xii. 398 

407. §§83-86 [3 Id. (sed.) 
592](§§ii3-"8)x. 59 

420, § 61 xvi. 139 

429» §§ 18-20 [3 Id. (6 ed.) 
7i3»7H»§§ 18-20] v. 368 

433. § 40 [3 Id. (6 ed.) 719, 
J 61] v. 365; viii. 186 

434. § 42 [3 Id. (6 ed.) 719. 
§63] V. 368 

44i»§84[3ld.(6ed.)727, 

§ III] xii. 328, n. 

444. c. 8 ix. i6s, n, 

448 zz. IS2, n.\ (§ s) 

xviii. 361, «.; (§ 8) iv. 

130 
452,1 32.... iv. 131 ;zx. 97 

453; »i- 94.«.; (§§ 32. 
33) xxiii. 15, 20 

458, §3..i.293;(§8)[3ld. 
(6 ed.) 741. § 6] xii. 

279, «., 282 

459. S 15 [3 Id. (sed.) 756, 
§ 13; 3 Id. (6 ed.) 741, 

§ 13I xi. 184, «. 

461, 466, arts. 2, 3. .vii. 201 
462 xix. 374, n.\ (§§ 

36, 39,40, 41) xxii. 230; 
(§71) xix. 342 

462, 469 xxii. 224 

463. § 36 [3 Id. (6 ed.) 748, 
{ 48] ii. 30, n.; ix. 206, 
211; xxi. 136, 137. «.; 

36-42) xix. 364, n.\ 

38 [3 Id. (6 ed.) 748. 1 

50]) viii. 169 ; ix. 206, 

210; xix. 341. 343 

463, 464. §§ 39-42 xix* 

367* «.» 368, «., 370b n. 
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ANALYTICAL INDEX TO 



Revised Statutes (Coniimied). 

2 R. S. 464, S 42 viL 232'2 R. 

465*548 viL233 

466, { 56 [2 Id. (Edm.) 487. 
§ 56] viL 198, 224; zi. 

142 
467 xix- 359, H, 

469.. .zxL 136. 137. «.;(S5: 

6rj, 68) zix. 568, «.; zxii. 

231; ($68)vtL232; xix. 

360b If.. 370, «.; (SS 69. 

70. 85) xix. 361, If. 

470, §73 3«>- 1 38. «. : (§ 

74) xix, 371, «.; (§75) 

vii. 199. 225 

471. §79 vii. 233 

473-M-I52. «.; (§92)ix. 

107*109 
474, § 47 (Edm.). .xxiiL 21 

488.§i ii.431; (§58 

[Edm. ed.]) zxii. 234 

489. §39 xxvi. 414 

49^§»8 ii. 431 

494* § 91 (Edm. ed.) zxii. 

234 
505. § 30 [3 W. (6 cd.) 818, 

§i]...xii. 39; (§§32-38) 

xii. 40 

509» § 13 xxviii. 179 

5i4.§§33. 34 [3^.(6 ed.) 

826] i. 301. 516; (§§44, 

46) i. 301 

523. §6 vii. 322 

527»§3o[2ld. (Edm.) 545, 

§ 30] V. 283 

530 xz. 152, n, 

534 zz. 151, n, 

535» § 4. as amended by L. 
i847,c. 390,§§2, 3[3ld. 

(6ed.)839] viii. 187 

538, §20 [3 Id. (6 ed.) 841] 

iv. 72; (§ 21) iv. 72; vii. 

389; (§ 23) vii. 383 

545[3ld. (6ed.)848]..zii. 

iiol 



S. 551. §2 vL 23. «. 

552.§ 13 [3 Id. (6 ed.) 860, 
§13] viii. 130; zzi. 

38i.i». 
555>§27..-.iv. 56; x. 184 
581 [2 Id. (Edm.) 603] zi. 

68 

605. §79 iii.41 

608 zxiz. 176 

61 5> § 15 [2 Id. (Edm.) 
638, §15] xi. 116 

620 [2 Id. (Edm.) 644, § I] 
i. 296 ; viii. 229; (§ 2) i. 

291 ; (§ 4) i. 296 

628 [2 Id. (2 cd.) 522] vii. 

409 

639* § I3(3cd.) zzi. 

382. n, 

676, § 48 vii. 50. «. 

^77 h Id. (6ed.)948]..vi. 

424. «. 
679 [3 Id. (6ed.)953]..vi. 

424. If.; (§63)ziii. 58 

681. § I [3 Id. (6 ed.) 955] 

vi. 194, 208 

688, §13 [3 Id. (6 ed.) 965. 

§ 18] vii. I22»lf. 

690, §i...ziii. 58; (§3)ii. 

363; vi. 38 

69i.§5[3W. (7cd.)2Si6] 

zii. 473; (§ 6) xii. 121, 

473; (§ 8) ix. 233 

694* § 23 [3 Id. (6 ed.) 973. 

§25] xii. 481 

697, §40 xiii. 56 

698, § 3. subd. 5 [3 Id. (6 
ed.) 988] .X. 300, 306. 310 

700, § 12, as amended by 
L. 1863, c. 415 [3 Id. 
(6 ed.) 990] xi. 91 

70'. §23 [3 Id. (6ed.)994. 
§43] xii. 172. 180 

702, § 30 [3 Id. (6 ed.) 995, 

51] X.306 
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2 R. S. 711. S I [3 Id. (6 cd.) 

1000] X. 95 

717 [2 Id. (2 cd.) 600] ix. 

70,76 

724. § 31 [3 Id. (6 cd.) 

1019] vii. 356 

728, § 52 vi. 156 

729, §56 xix. 108) 

732, § 78 [3 Id. (6 cd.; 

1026. § 89].. X. 192. 195) 

(§§8i,85)[3ld. (7cd. 

2189] xvii. 340 

734. §9- -vi. 3o/«. ; (§ 13) 

[3ld. (6cd.) 1029. § 18] 

X. 306 ; (§ 97) xxi. 435 

736. § 23 [3 Id. (6 cd.) 

1030, § 29] ix. 83; (S 27) 

[3 Id. (6cd.) io3i,§33] 

ix. 83. 

739. SM7 XXX. 175 «. 

74o»§§i5» 16 [3ld.](6ed.) 
1037, §§27, 28]...ix. 91 

748, § 2 xxvi. 460 

749. §4 xxiii. 229 

7 50 xxiv. 469 

803, § 33 (6 cd.).. .XXX. 410 
982 (7 cd.) xxii. 54; 

(§ 2, subds. 6, y [7 cd.] 
xxii. 47; (§4) [7 cd.] xix. 

23 1. «•;(§§ 9. 14) xxii. 48 
1036 (7 cd.). . .xix. 232, «.; 

(§ 22) XX. 44 
1051, 1062 (6 cd.)..xxvii. 

261, 262 
1101-2, §§ 15, 16, (6 ed.) 

xxvii. 433 

1 128 (8 cd.) xxvi. 434 

1 167, § I (6 cd.) . .xxvii. 435 

1327 (7 ed.) xix. 366, «. 

1336. 1337 (7 ed.).. xix. 366, 

«. 
1345, 1348 (7 cd.)....xix. 

366, «. 
J 351-1353 (7 ed.).. xix. 366, 



R. S. 1405, (Birdseycs R. S.) 

xxvii. 78 

1420, 1422, (8 ed.) xxiii. 

256, «., 257. «. 
1467, 1471 (7 ed.) xix. 

365* «. 
1482, 1485 (7ed.). -xix. 365, 

n, 
1501,1509 (7 ed.).. xix. 365, 

n, 

1536, S i(7cd.) XX. 196 

1 571 (7 cd.) xix. 366, «. 

1719 (7 ed.) xix. 467. 

1736 (7 ed.) XX. 193 

R. S. 8, § 42 (5 ed.) . ..xvi. 140 

70, 71 (6 cd. ) xix. 44 

74, § 14 (6 ed.).... xxvii. 

329 
78, {32 (6 ed.).... xxvii. 

329 
177, S 42 (5 ed.) XX. 97 

224, § 104 (6 ed.) xxxi. 

194, «. 

227 (5 ed.) xvii. 266 

326 (6 ed.) xix. 39, 40 

444. (2 cd.) xvi. 278 

635. § 83 (6 ed.). .xxi. 374, 

750 (sed.) XX. 97 

755 (6 cd.) xxi. 138, «. 

763. §44 xix. 369, «. 

870(5 ed.) xviii. 455 

924 (6cd.) XX. 59 

984, § 109 (6ed.)...xvi. 88 
i860, 1862, 1863 (7 ed.)..xx. 

130 
1913,1918 (7 cd.). .XX. 128 
1962, §§ 8-10 (7 cd.).. .xvi. 

226, 227 
2086, § I (7 cd.) xxii. 384, 

n. 
2180 (7 cd.). .xviii. 307, «. 
2181, § 56 (7 ed.)..xix. 108 
2i82(7cd.)..§§57,63..xvi. 

9 
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ANALYTICAL INDEX TO 



Revised Statutes (Coniimted). 
2I93» $ '22 (7 cd.).xvi. 147 
2205 (7 ed.)- ..xiz. 17 \ zz. 

97 
2212 (7 ed.) XX. 61, n, 

2234 (7 cd.) xxi. 55. n, 

2258, IS 20, 21 (7 ed.). .xxi. 

60, n. 

2253 (8 ed.). . juiii. 267, #1. 

2276 (7 ed.). .xviii. 331, n. 

2286 (7 ed. ) XX. 287 

2287, S 52 (7 ed.). . . .xviii. 

305. «. 

2289 (7 ed.) xxi. 224 

2304 (7 cd.) XX. 63,11. 

2313 (8 ed.). .xxiii. 256, n. 



2327 (7 ed.) XXX. 454 

2330 (7 ed.) xviii. 334; 

xxii. 339. «. 

2399 (7 ed.). • ..xxi. 137, n. 

2^00 (7 ed.). . ..xxi. 1 38, If. 

4 R. S. 2435, S 44 (S cd.) xxvii. 

60 
2493« $ 8 (8 ed.) xxvii i. 366 
2517 (8 ed.) . .xxiii. 255. n. 

2519 (8 ed.). .xxiii. 267, n. 

2520 (8 ed.) . .xxiii. 257, n. 
2520, 2521. . ..xxtit. 267, n, 
2693 (8 ed.). .xxiii. 255. ». 
2704 (8 ed.). .xxiii. 255, if. 



REWARD. 

Liability to pay ; threat to destroy thing found. iL 53. 
Claim for quantum meruit by attorney ; distinguished 
from retainer, ii. i. 

RIVERS. 
On what class of streams riparian rights exist, z. 107* 
See Navigation; Watercourses. 
ROMAN DUTCH LAW. 
When in force in New York ; marriage, xvii. 439. 

RULES OF COURT. 



Cannot modify a statute, ix. 153. 
Rule 25, requiring statement of prior application for^jr 
parte order, ix. 141. 
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RULES OF COURT (GENERAL AND SU- 

PREME COURT). 



Rule 

3 zzii. 439 

3 xzxi. 169 

13 xviii. 473 

14-17 xxxi. 197 

1 8, 1 9, 20 [ 1 874] i. 352 

21 i. 327.483 

22 xzi. 471,471,/!. 

24 zix.266 

30. . ..ziv. 511 ; zxii. 13, 13, #1., 18 

19; zxiz. 258 

31 xxvii. 464; zzviii. 308 

32 zviii. 62, 63, n,; zzvii. 416 



Rule 

38 rzz.385, 387 

50 ziii. 201, 203 

7y (formerly 92) zvii. 262 

79 [1852] viii. 92 

8o[i87i] i.86 

81 [1858] viii. 92, 99 

81 [1875] ' "• 456 

82 [1871] viii. 92, 99 

82 [1874] ^^^' 92* 99 



83 [1849] viii. 92, 99 

87 [1877] iz. 16a 



SALES. 

Sale of stock, with stipulation to share profits of ad- 
vance, viii. 300. 

Effect of fraud in inducing, vi. 413. 

When purchaser of stocks entitled to delivery on a£5rm- 
ance of sale. iv. 178. 

Time and mode of shipment according to agreement is 
essential to identify the goods and must by be proved by 
plaintiff, zzvi. 402. 

Right of bankers taking bill of lading to secure accept- 
ance, xxxi. 3. 

Taking title as security for advances, xxxi. 7, 21. 

Conditional on payment of notes given for price ; title 
of bona fide purchaser, xv. 388. 

Necessity of record of conditional sales, xv. 395, tu 

Note on installment sales, xxi. 189. 

Buyer may maintain interpleader where there are con- 
flicting claims, x. 147. 

Vendor may maintain action for price on installment 
sale, when vendee refuses to accept, xxi. 181. 

Statute of frauds ; whether a sale of goods or contract 
for services ; goods not in existence ; seller not the man- 
ufacturer. XV. 373. 

What is not, under statute ot frauds ; conditional con 
tract to transfer stock ; sale or manufacture, xiii. 210. 



370 ANALYTICAL INDEX TO 

SAVINGS BANKS. 

Deposits therein by one person in trust for another ; 
rights of parties ; when administrator of trustee entitled 
to receive deposit ; what payment by bank will protect it; 
stipulation as to payments made to person producing pass- 
book, ix. 146. 

Liability ; payment on forged order ; degree of dili- 
gence required, ii. 342. 

Set-off of mortgage against deposit in case of bank's 
insolvency, iv. 215. 

Who entitled to deposit ; pass-book in joint names, 
xvii. 78. 

Deposit in trust for another ; retention of pass-book 
by depositor ; evidence of intent xvii. 82. 

Interpleader, on application of. xx. 244, n. 

Relation to, of depositor whose deposit is for the bene- 
fit of another ; effect of recover of judgment by depositor 
against a wrongful payee of the deposit, xxiii. 133. 

SEALS. 

Effect of agent's signing and sealing instrument in his 
own name. vii. i. 

Loss of, from deed. xx. 270. 

SECURITY. 

Tenant for life to give ; executor tenant for life, not 
exonerated from giving, xxii. 289. 

Permitting judgment to stand as security for second 
judgment for same cause ; order permitting same, not ex- 
tending lien. XXV. 46. 

Note on the effect of allowing judgments, executions 
and liens to stand as security, xxv. 53. 

SECURITY FOR COSTS. 

When required. In action against an executrix by irre- 
sponsible plaintiff, xiii. 182, n. 

Required of non-resident plaintiff in tort. ii. 432. 

Not required because of intended removal from juris- 
diction, i, 290. 
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When non-resident assignee in bankruptcy need not 
^ve. V. 356. 

In justices' courts; non-resident, viii. 228. 

May be required of national bank. i. 292. 

By infant suing as poor person, xiii. 182. 

Required of irresponsible guardian ad litem of infant 
plaintiff, ix. 434. 

— Where he becomes insolvent after action brought, ii. 

325- 

Waiver by delay in moving, ii. 325 ; xii. 108. 

Where plaintiff corporation is reorganized pending ac- 
tion, iv. 224. 

On motion to vacate order giving permission to sue in 
yor ma pauperis, x. 82. 

Need not be given in the city court of N. Y. by non- 
resident of the State having place of business in the city 
of N. Y. xxii, 445. 

Power of court to compel, is statutory only, xxiii. 62. 

Right to require as condition to continuance of action 
against executor, xxviii. 240. 

Bond must expressly bind " heirs," &c. i. 295. 

Requisites of statutory bond; accepting different 
promise in lieu of statutory bond; when sureties' liability 
not limited to $250. ix. 385. 

When further security must be by undertaking, xxiii. 
•62. 

Right of defendants appearing separately to distinct 
undertakin'gs ; undertaking correct in form, but filed 
without leave, not approved by court, xxiv. 123. 

Extension of time to answer pending application may 
be granted without affidavit of merits, xix. 266. 

Stay of proceedings pending filing of ; plaintiff pre- 
cluded from moving to vacate extension of time to answer. 
XX. 290. 

SENTENCE. 

Suspension and subsequent sentence ; severer punish- 
ment. XV. 161. 

SEQUESTRATION. 

Practice and effect, ii. 29. 

When sequestrator in action for limited divorce, not to 
sue in his own name. vii. 264. 
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SERVICE (And Proof of). 

In general. Service by means of trespass will be set 
aside, i. 354. 

Service according to laws of country where judgment 
is obtained, to be recognized as valid in action on judg- 
ment; appointment of guardian a// /{V^;w y appearance by 
attorney. i.i. 315. 

Process on foreign corporation ; implied assent to serv- 
ice on agent, xi. 183. 

Upon husband for himself and wife, in foreclosure of 
mortgage upon his land. iv. 144. 

Summons improperly served on ofl&cer of corporation 
after dissolution, iv. 40. 

Service of motion to vacate judgment, x. 60. 

Affidavit and order for examination before trial ; on 
whom served, iii. 115, 117, note^ 121, and noie^ 122. 

Copy of offer of judgment, xii. 337. 

Copy served controls on motion, if different from origi- 
nal. XV. 282. 

Order for examination of witness before trial must be 
served on party, xviii. 241. 

On attorney, by leaving at his office, when sufficient. 
xxi. 214. 

Of writ of habeas corpus ; must be upon sheriff person- 
ally, xxi. 299. 

Defendant not served and not within jurisdiction can- 
not be brought in by co-defendant's service of answer, 
xxii. 304. 

Effect of omission to personally serve order for exam- 
ination before trial, xxiii. 224. 

Service of process and arrest may be set aside because 
defendant was inveigled into the jurisdiction, but not the 
order of arrest, xxvii. 81. 

Privilege of party attending examination before notary 
public. XXX. 58. 

Note on privilege of witness and exemption from serv- 
ice. XXX. 65. 

Personal service without State to uphold attachment ; 
subsequent service within State ; jurisdiction to proceed 
under both services, xx. 57. 
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Service of motion paper on Saturday half-holiday. 
jcx. 14. 

Appearance of stranger, xx. 422. 

When set aside for fraud, xx. 420. 

Service of summons; indorsement of statute upon which 
action based, on copy served, xv. 461. 

Defective affidavits by attorney of service by his clerk, 
ii. 203. 

Length of publication, xi. 104. 

Service without State ; computation of time to answer. 
xi. 104. 

Summons to attend court-martial ; length of notice, 
xi. 230. 

Affidavit to obtain substituted service, iv. 144. 

Of summons upon non-resident infant; appointment 
■of guardian ad litem, xvii. 100. 

Note on the modes of serving summons, xxi. 178. 

Of summons, sufficiency of, upon business manager of 
foreign corporation, xxiii. 233. 

Of summons on non-resident ; privilege of witness tes- 
tifying before senate committee, xxv, 408. 

Of summons ; exemption of non-resident party, xxv. 
404. 

Of summons in N. Y. City court out of city ; action 
against insurance superintendent, xxv. 403, 

Service of summons on superintendent of insurance for 
life company must be personal, xxviii. 421. 

Substituted, is equivalent to take case out of the statute 
of limitations, xxi. 173. 

Publication of summons; jurisdiction lost by defendant's 
death before completion, xviii. 352. 

Defendant's return to State before publication com- 
plete, xviii. 358. 

Of summons by publication; sufficiency of affidavit of 
Tion-residence; designation of post office in order for pub- 
lication, essential, xix. 406. 

Publication of summons; affidavit in divorce, xxiii. 
295. 

By publication in attachment, abandoned by voluntary 
appearance, xx. 425. 
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Service (Continued). 

Of complaint where summons was served by publication^ 
xxiii. 328. 

Short summons in N. Y. city court; place of business in 
N. Y. City does not constitute one a resident, xxi. 93. 

Of order on attorney after office closed for the day. ii. 

454- 

Service upon new attorney not formally substituted. 
zxx. 296. 

By mail; request on envelope to " return if not called 
for." ii. 311. 

Service by mail of notice of protest, ii. 70. 

Proof of service in case of mailing, ii. 69. 

SERVICES. 

Contract of insurance company with agent, i. 470. 

Right to reward offered, ii. 53. 

Employment of counsel by attorney, xiii. 407. 

Measure of attorney's compensation, z. 15. 

Implied obligation of municipal corporation to com-- 
pensate for work directed by statute, xvi. 96. 

Action by servant for wrongful discharge; when re- 
covery a bar to action for contingent earnings, xxii. 277. 

Action for literary services ; bill of particulars, xxii, 
286. 

Collateral literary work; when college not entitled to 
result of literary labor of professor, xxi v. i. 

Note on the separate right of an employee to the value 
of his extra services, and his mental products, xxiv. 23. 

Note on damages for wrongful discharge, xxxi. 348. 

SESSION LAWS. 
For citations, see Table, ante^ under Laws. 

SET-OFF. 

Of mortgage to insolvent savings bank, against deposits 
iv. 215. 

Of judgments on motion; attorney's lien. ii. 238, 279. 
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Of judgments; protection of attorney's lien, xviii, 

37, «. 

Of judgments in same action on motion; right superior 
to lien of attorney, xviii. 349. 

Action for set-off of unmatured claim against assignee 
for creditors, not maintainable, xxix. 200. 

Note on set-off by defense or by action, xxix. 209. 

SEVERANCE OP ACTION. 
Por several libels, xxxi. 464. 

SHERIPPS. 

What a valid levy against receiver, vii. 271. 

Effect of sale by, on execution after release of judg- 
ment, ii. 238. 

Redemption from sale by sheriff; power to convey, 
ii. 163, n. 

Sheriff must determine, at his own peril, as to deten- 
tion of a party in custody, x. 128. 

Liability, when sureties in replevin fail to justify, v. 
282. 

Liability ; non-return of void process, xv. 422. 

Defense in action for false return ; payment of debtor's 
property to others under order of court, xii. 329. 

Releasing levy on receiving certified check ; liability, 
xii. 322, n. 

Liability for an escape, when prisoner has left jail 
liberties by permission of jailer, v. 360. 

Exoneration by surrender of defendant after expira- 
tion of time to answer ; excuse for default, viii. 230. 

When bound by deputy's acts. v. 360, 

Action on bond for jail liberties ; summary judgment 
against sureties ; notice of prior action for escape, xv. 
185, n. 

Action for wrongful levy of attachment ; substitution 
of indemnitors, xviii. 449. 

Authority under warrant of attachment ; locking up 
premises containing machinery attached ; attachment of 
lease ; liability of plaintiff for sheriff's illegal acts. xix. 
152. 
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Sheriffs {Continued). 

Remedy for false return by motion ; moneys attached 
applied in satisfaction of execution though converted by 
sheriff, xx. i88. 

Need not deliver execution to a prisoner in his custody, 
xxi. 172. 

Writ of habeas corpus must be personally served upon. 
xxi. 299. 

Custody of prisoner after conviction and before re- 
moval, xxi. 299. 

Deed and certificate of sale reciting execution, not 
presumptive of its issuance, xxi. 362. 

Fees ; taxation upon defendant's demand, xx. 59. 

SHIPPING. 

When State law governs on board a vessel on high seas, 
vii. 84. 

Presumption as to nationality of vessel, vii. 98. 

Consignee may select elevator to discharge cargo ; 
usage, viii. 66. 

Liability of personal representatives of part-owner, 
viii. 83. 

When owner of vessel liable for debt incurred by stew- 
ard, xxiii. 56. 

SIDEWALKS. 

Meaning of word, in a covenant ; width not judicially 
noticed, ii. 230. 

SLANDER. 

Spoken of one in relation to his business, when he is a 
member of a firm, x, 9. 

Note on the burden and order of proof in actions for 
defamation, xxviii. 395. 

Note on jurisdiction against publications infringing on 
privacy or affecting character or reputation, xxvii. 379. 

See Libel. 
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SOCIAL CLUBS. 

Liability of members, iv. 300. 

Personal liability of president for debts, ii. 347. 

See Associations ; Clubs. 

SPECIAL PROCEEDINGS. 

Costs ; rate. v. 144. 

Of criminal nature, reviewing judgment in. xx. 298. 

Reference in, when not terminated by failure to file re- 
port within sixty days. xxi. 238. • 

What are ; collection of tax by receiver ; costs, xxvi. 40. 

Note on distinction between actions and special pro- 
ceedings, xxvi. 44. 

What costs allowable, xxvii. 141, 144. 

See Costs. 



SPECIFIC PERFORMANCE. 

Of contract to sing, refused, xiii. 144. 

Contract for personal services ; enforced by enjoining 
breach of negative covenant, xxiv. 393. 

When refused where only partial performance is pos- 
sible. XXV. 185. 

Of contract to devise, xiii. 20, ». 

Enforcing agreement to leave property by will. xxix. 

19- 

Agreement to leave property by will. xxix. 36. 

Of covenant to renew sub-lease, ix. 411. 

Of covenant in deed to maintain division fence, xiii. 
no. 

Of covenant as to use of premises, refused, x. 235. 

When covenant restricting building will not be specific- 
ally enforced, xxx. 260. 

Encroachment of building upon street, xxx. 407. 

Action between vendor and purchaser ; rule as to ques- 
tion of title. X. 351. 

Purchase at sale on foreclosure ; injury to premises by 
fire; when ground for refusing to fulfill contract, iv. 193, 

200, 
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Specific Performance {Continued), 

Of contract to purchase real estate ; title supported by 
adverse possession, xviii. 167, 175. 

Of contract implied in invalid deed. xx. 271, n. 

Action by administrator with the will annexed of lands 
sold by executors under power of sale. xxL 219. 

Title under sheriff's deed; loss of execution; recitals in 
sheriff's deed and certificate of sale of issue of execution. 
xxi. 362. 

Note on doubtful title, xxii. 397. 

Right of assignee of contract to compel, xxv. 220. 

As counterclaim against purchaser with notice, xl. 

93- 

Statute of frauds, xxx. 443. 

Statute of frauds; part performance, xxxi. 86. 

SQUATTER. 
Defined. (Summary proceedings.) xvi- 84, 

STABLE. 

When not a nuisance per se. xxi. 472. 

Injunction against intended use of stable ; when it 
will not be granted, xxi. 472. 

When erection of, violates city ordinance; suit by 
private individual will not lie. xxi. 472. 

STARE DECISIS. 
When precedents are not to be followed, vi. 76. 

See Courts ; Judgment. 

STATES. 

State not liable even on counterclaim, viii. 128. 
Special public officers as agents of State, viii. 280, n. 
Liability ; negligence of lock-tender on canal. xvL 
429. 

Note on remedies against, xvi. 437. 

Claim against ; laches ; statute of limitation ; effect of 
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presentation to legislature ; acknowledgment by passage 
of act, removes bar of statute liability for default of officer* 
xvi. 448. 

Right over lands under navigable water, xxx, &S. 

STATE ASSESSORS. 
Power as to equalizing taxes, i. 441. 

STATE BOARD OF AUDIT. 
Jurisdiction; practice, viii. 128. 

STATUTE OF FRAUDS. 

An agreement to marry is within the statute, x. 281. 
When parol contract for sale of land cannot be disaf- 
firmed by contractee. vi. 147. 

See Vendor and Purchaser ; Contracts ; Sales ; 

Guaranty. 

STATUTE OF LIMITATIONS. 

When action upon a judgment to be commenced ; when 
heirs may plead it. iv. 127. 

See Limitations of Actions. 

STATUTES. 

In general. When held unconstitutional by courts, iii. 
401. 

Furnish the best evidence of the public policy of the 
State, ix. 223. 

Cannot be modified by a court rule. ix. 153. 

Entitling local acts ; local legislation ; tax bills ; loans 
of public credit, i. 157. 

Acceptance of statutory privileges imposes the corre- 
sponding obligations xxvi. 408. 

Time of taking effect ; parts of a day. xxviii. 27. 

Construction; language, if clear, controls supposed in- 
tent, xiii. 421. 
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Statutes {Continued). 

Construction or impeachment by extrinsic evidence* 
iii. 37 2y and note. 

Effect of preamble on enacting part. ix. 223. 

Construction by comparison with other acts in pari ma- 
teria, vi. 258. 

Effect of reference in one statute to another which has 
been amended, without reference to the amendments, ix 
JOG, 117. 

Intent ; other statutes, xii. 280. 

Retrospective operation ; pending proceedings for con- 
tempt, vii. 380. 

Retrospectively applied. (Action to recover taxes.) 
xi. 40. 

Effect of amending, xi. 298. 

Amendment of statute of limitations ; effect on exist- 
ing causes of action, x. 318. 

Note on amendments to the statute of limitations. 
X. 322. 

When giving a special officer power to administer an 
oath in a particular case does not prevent other officers 
from administering it. ix. 77. 

Authorizing construction of public works, v. i, 51. 

As to limit of cost and limit of appropriation for public 
work. v. 383. 

Selection of paper to publish laws. xiii. 421. 

For extinguishing the right of a railroad to use steam 
on city street, and agreements entered into by railroads 
pursuant to it. ix. 181. 

Not construed to give fee of land taken for public use, 
if easement suffices, iv. 15. 

Construction of penal laws. iv. 97. 

— Purpose of act ; to reach new phase of evil. xL 342. 

— Construction of Penal Code ; punishment for larceny, 
xiii. 55. 

Retrospective operation, xvi. 262. 

Construction ; punctuation may be disregarded, xviu 
320. 

Interpretation ; trust " shall be deemed " discharged. 
xviii. 167. 
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Construction of a statute conferring on a street rail- 
way a right to extend its tracks; limit of time to build on 
streets not laid out. xxvi. 408. 

Statute imposing penal liability to be' strictly con- 
strued, xxvii. 444. 

Interpretation, when act is in derogation of common 
law. xxix. 56. 

Interpretation; " two " construed "two or more." xxix. 

233- 

Rule of construction of remedial statute, xxix. 294, 

Interpretation ; practical construction, xxx. 100. 

Interpretation ; penal liability, xxx. 119. 

Construction of special incorporation, xxxi. 422. 

As to custody of fund. xxxi. 392. 

Interpretation; amendments, xxxi. 356. 

Amendment " to read as follows " with saving clause, 
xxvii. 289. 

Effect of amending act which disregards prior amend- 
ment, xxix. 144. 

Effect of amendment of statute referred to in another 
act. xxix. 478. 

Note on statutory construction law of 1892. xxix. 146. 

Repeal; rules as to implied repeal, vi. 371 ; x. 210. 

Effect of repealing act and code. viii. 400. • 

Effect of repeal ; amendment, xvi. 282. 

Implied repeal by revision if matter in former law pro- 
vided for in new law ; L. 1865, c. 565, § 8 relating to 
street improvements superseded by consolidation act. 
XXV. 31. 

Note on the repeal of statutory provisions by indirect 
or collateral amendment of the law. xxv. 38. 

Statutory remedies^ how pursued, xii. no. 

Action for conduct violating statute, xii. 478. 

Application of remedial statute to pending action, xxvii. 

463. 

Foreign statutes; construction of statutes of another 

State ; decisions of that State followed, ix. 277. 

For citations of statutes see Table, under Laws. 
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STAY OP PROCEEDINGS. 
Non-payment of costs of motion, i. 298; iii. 50; iv, ii. 

13; XV. 488. 

Non-payment of costs; when in default; extension of 
time to answer, xiii. 374. 

Por non-payment of costs of former action, identity of 
cause; discretion of court to refuse, xviii. 466. 

By non-payment of costs, not applicable to defensive 
pleadings, xx. 292. 

When granted^ on appeal from order, x. 407. 

When proper, pending appeal from interlocutory order. 

X. 471- 

Stay of judgment; when should not be granted, ix. 77. 

Order for stay should be contemporaneous with writ of 
certiorari, x. 33. 

Against sheriflE for escape, until collection from bonds- 
man of escaped judgment debtor; diligence, xv. 185. 

On judgment for sale in foreclosure, when irregular. 

ii. 454. 

Stay of other creditor's actions to set aside same 

general assignment as fraudulent, pending appeal, xvii. 

205. 

Pending the filing of security for costs; plain ti£f pre- 
cluded from moving to vacate extension of time to answer. 
XX. 290. 

Pending appeal ; forfeiture of corporate franchise, 
xxiii. 311. 

When probate proceedings will be stayed until determi- 
nation of supreme court action, xxiii. 425. 

Effect, Stay to make case and exceptions is not equiv- 
alent to a stay until determination of exceptions, x. 6. 

What is a violation of stay. x. 60. 

Action not stayed by injunction against payment, iv. 23. 

Not granted pending appeal from order refusing stay, 
ix. 448. 

Effect on motion ; raising the objection, xi. 333. 

Enforcement of injunction pending appeal, iii. 53. 

Execution not stayed by irregular undertaking on ap- 
peal, xiii. 478. 
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In criminal case^ pending appeal ; certificate of judge. 
X. 300. 

Pending motion to remove indictment to oyer and ter- 
miner ; notice of application ; affidavit must state what, 
xi. 87. 

STENOGRAPHERS. 

Who liable for services upon trial before referee ; 
joint liability of parties ; construction of agreement that 
** successful party " shall pay. xx. 180. 

Employment of, by attorney, liability of client for. xx. 
308. 

Employment of, by receiver, personal liability, xx. 313. 

Note en fees of stenographers, xx. 183. 

STIPULATIONS. 

Agreeing on facts, when set aside for mistake, ix. 452. 

For costs and disbursements of reference, viii. 148. 

Waiving referee's oath nunc pro tunc. iv. 80. 

For final judgment is a contract, and action will lie for 
breach, x. 188. 

For judgment absolute on appeal ; entry of judgment 
on counterclaim not adjudicated on below, viii. 128, 148. 

Note on stipulation for judgment absolute. viii. 148. 

To abide event without providing for costs, ii. 47. 

As to payment of referee's and stenographer's fees, 
construed, xvii. 88, 

Deposit of money until determination of appeal ; re- 
covery in action and withdrawal of deposited funds in 
violation of stipulation ; direction to redeposit until de- 
termination of appeal, xxii. 439. 

" Not to collect except in bankruptcy," when it does 
not preclude proof of debt contracted in fraud, xxiii. 96. 

How established, xxiii. 376. 

Disputed claim against an estate tried as an action ; 
relief from stipulation, xxiv. 144. 

Stipulation as to liability of special partner construed, 
xxviii. 89. 

Conclusiveness of testimony of surveyor taken under 
astipulation, xxx. 71. 
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STOCKHOLDERS. 

Accepting and holding certificate of stock, subjects 
bolder to liability of stockholder, ii. 283. 

No personal liability without clear direction of legis- 
lature. VI. 258. 

Vacation of judgment dissolving corporation on mo- 
tion of stockholder ; collusion, x. 358. 

See Corporation ; Manufacturing Corporations, Etc. 

STOCKS. 

When purchaser entitled to delivery or affirmance of 
sale ; pledge by broker ; redemption by receiver, iv. 178. 

Agreement to share profits of advance ; right of trans^ 
feror to compel sale. viii. 300. 

See Betting and Gaming ; Contracts. 

STORM-DOOR. 

Injunction to restrain removal of, by commissionef of 
public works, xx. 398 

STREETS. 
See Highways. 

STREET OBSTRUCTION. 

Injunction to restrain, xx. 385. 

Mandamus to commissioner of public works to remove. 
XX. 387. 

By chartered railway under legislative authority ; when 
mandamus to remove will not lie. xx. 393. 

STRIKES, BOYCOTTS, ETC. 

Action for ** boycotting" newspaper ; bill of particulars 
of names of customers solicited, allowable, xxiv. 246. 

Note on the rights of action and the remedies for 
strikes, boycotts and other combinations affecting em- 
ployment or vocation. xxi\t. 252. 
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. SUBPCENAwS. 

Duces tecum on examination of party before trial, iv. 241 ; 
ix. 54. 

For production of books, etc., on examination before 
trial, iii. 125. 

See Depositions; Witnesses. 

SUBROGATION. 

So as to revive extinguished mortgage, vi. 469. 

Payment of liens on mortgaged property, xi. 354. 

Of sureties on appeal, iii. 138. 

By surety paying judgment,though no assignment taken. 
XV. 488. 

As between several owners, whose securities have been 
wrongfully pledged, vi. 381. 

Note on indemnity,assignment and subrogation, xxx. 173. 

SUMMARY PROCEEDINGS. 

Precept, in what time to be returnable, xiii. 88. 

Default taken in district court without waiting the hour, 
i. 300. 

Answer of title does not effect removal from justice's 
court; injunction against, when refused, xii. 348. 

Against purchaser at void tax sale in possession; not 
"squatter" or "intruder." xvi. 84. 

Against one entering under license to remove property 
from land, when maintainable, xvi. 86, n. 

When not a waiver of lessee's right to hold suit lessee 
holding over. xxi. 304. 

Discontinuance of illegal business before trial, when not 
a defense, xxi. 312. 

Against lessee holding contract of purchase ; stay of 
warrant, xxvi. 35. 

Designation of undertenants in petition ; fictitious 
names; subsequent suit against sub-lessees for rent; 
cancellation of lease by issue of warrant; voluntary 
removal ; cancellation of sub-lease ; when warrant is 
deemed issued, xxvi. 92. 

Bffect of partial eviction, xxvii. 335. 
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Summary Proceedings {Continued). 

Effect on tenancy ; right of lessee to terminate lease, 
xxviii. 14. 

Petition in forcible entry proceedings, xzix. 56. 

SUMMONS. 

Name of plaintiff, i. 309 ; xii. 302, n. 

What is sufficient designation of place of trial, x. 60. 

Alias, in district court of New York city. i. 299. 

Time returnable in summary proceedings, xiii. 88. 

lodorsement ; statute under which action brought xv. 
461. 

Defective affidavit of service, ii. 203. 

Indorsement in penal action ; effect of appearance. 
xxix. 114. 

Indorsement of statute in action for penalty, xvi. 230. 

— against A. B. "& Sons"; amendment at trial by in- 
serting name of copartner, xvii. 103. 

Substituted service of, equivalency to publication to 
take case out of the statute of limitations, xxi. 173. 

Publication ; jurisdiction lost by defendant's death be- 
fore publication complete, xviii. 358. 

Publication ; service not affected by defendant's return 
to State before publication complete, xviii. 358. 

Service upon superintendent of insurance must be per- 
sonal, xxviii. 421. 

Note on the modes of serving summons, xxi. 178. 

SUNDAY. 

Exception from statute in favor of Hebrews ; servile 
labor ; enjoining arrest by police, xii. 455 

Sale of cigars not a work of necessity xii. 458, 

Operation of blast furnace ; works of necessity ; irrepar- 
able loss ; police interference enjoined, xii. 446. 

Carrying on express business ; necessity ; police inter- 
ference enjoined as to domestic traffic, xii. 436. 

Act to take effect on ; power of legislature ; L. 1888, c. 
264, is operative, xxii. 98. 

Violation of statute ; no defense to action for negligence. 
xxxi. 426. 
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SUPERIOR CITY COURTS. 

Jurisdiction ; presumption ; action aorainst foreign cor- 
poration, xiv. 32. 

Jurisdiction over corporations, i. 393. 

Local limits of jurisdiction ; waiver, v. 72. 

Superior court of BufiEalo ; power to admit to bail in a 
<:apital case. vi. 33. 

Right to remove and consolidate actions, zxviii. 130. 

SUPERSEDEAS. • 

Granting of, for neglect to issue execution within time ; 
•discretion of court ; actual custody not necessary ; plaintiff 
as judgment debtor for costs not to apply for supersedeas, 
xxiii. 221. 

SUPERVISORS. 

Legislative powers ; providing county officers with 
-clerks and assistants ; resolution ; seal. xii. 64. 

Adding property to assessment roll ; jurisdiction ; lia- 
Ijility of supervisor delivering roll and warrant to collector, 
xii. I. 

Power in equalizing taxes, i. 441. 

Action by supervisor against predecessor, ix. 107. 

When proper to bring action in their name for benefit of 
town. ix. 103. 

Warrant against, not proper remedy for one whose vote 
has been refused, ix. 484. 

Supervisors of election ; their powers and duties, ix. 
471. 

See Elections. 

SUPPLEMENTARY PROCEEDINGS. 

In general. Right of attorney to institute, for his own 
l^enefit, after assignment of the judgment ; when proceed- 
ings will not be restored after dismissal, x. 395, n. 

After creditor's death, cannot be initiated by creditor's 
attorney, v. 146. 

Instituted in what county ; second examination, v. 149. 

Peremptory order for the payment of debt. ii. 357. 
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Supplementary Proceedings (CoHtinued\ 

What is a return of execution unsatisfied ; when order 
for examination vacated, xvi. 309. 

Third party, not a witness entitled to fee. xx. 401 . 

Order for examination of debtor; requisites, vi. 312. 

Mistake in name of debtor, i. 309. 

Arrest, i. 311. 

Third person ; affidavit for examination, i. 173. 

Third person who claims an offset, not ordered to pay to 
creditor, ii. 359. 

Testimony of debtor taken on his examination, used to 
obtain his arrest, ii. 466. 

Scope of examination ; not limited to matters occurriog^ 
subsequent to assignment for benefit of creditors, xvi. 312^ 

317. 

Examination limited to property acquired subsequent 

to filing creditor's bill to set aside fraudulent assignment. 

xvi. 319, «. 

Examination in, to be recorded, xxii. 438. 

Property; may reach seat of member of stock ex- 
change, iv. 67. 

Against third party ; what property may be reached ; 
check of another deposited as security by debtor ; where 
title disputed, order for delivery is improper ; appointment 
of receiver, xviii. 310. 

Order for payment over to sheriff of money due to 
judgment debtor, xxi. 241. 

Receiver ; notice of application for appointment, to be 
given to non-resident judgment debtor ; mode of service 
of order to show cause, ii. 442. 

Notice of motion for receiver, when necessary ; exami- 
nation before referee, xiv. 322. 

Order to appear before judge at close of examination 
to be had before referee ; appointment of receiver ; con- 
tempt, iv. 231. 

Counter-notice of motion in event of original motion to 
vacate order appointing receiver being granted ; appoint- 
ment, xi. 333. 

Receiver is entitled to be substituted as plaintiff in 
debtor's litigation ; title to property of debtor ; security* 
vi. 307. 
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Action by receiver in, to obtain lien on judgment debt- 
or's payment of premiums on life policy, xx. 443. 

Action by receiver against bank for money due to a 
beneficiary under a will. xxi. 383. 

A receiver cannot compel an account before the surro- 
gate, where the order for examination was not served on 
judgment debtor or testamentary trustee, until after judg- 
ment debtor had assigned his interest, xxvii. 34. 

Costs ; allowance of costs to creditor where no exami- 
nation is had. xix. 288. 

Contempt ; what fees are allowable, iv. 72. 

Appeal; mode of reviewing orders therein; costs on 
appeal from order, xviii. 461. 

SUPREME COURT. 

Powers as to lands of infants, vi. 343. 
. Power in one district to revoke order maue in another, 
vi. 293. 

Special term cannot correct referee's errors, vi. 378. 

Restriction of application for injunction only to this 
court, iii. 478 ; rev'd in xi. 236. 

SURROGATES* COURTS. 

Duties and powers ; disqualification of surrogate by hav- 
ing acted as attorney for executor ; duties upon accounting 
by executors, etc.; jurisdiction, viii. 260. 

Power to naturalize, vii. 391. 

Power to punish for contempt, vii. 380. 

Power to construe will upon final accounting ; juris- 
diction purely statutory, xii. 401. 

Power to order payment to life tenant of gross sum out 
of surplus on foreclosure ; investment of fund. xi. 225. 

Attorneys not "attorneys of record": substitution; 
power to determine compensation, xiii. 353. 

When may grant allowances, iii. 36. 

Allowance to administrator's counsel, when paid by 
estate, v. 224. 

Leave to issue execution against executors when an 
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Surrogates* Courts (ConttHued). 

adjudication of existence of assets, as against receiver. 

ii. 208. 

Accounting ; extra allowance ; jurisdiction, iv. 166,. 

173- 

Jurisdiction to revive proceedings to compel executor 

to account, xiv. 415. 

When to take examination of accounting guardian, ta 
enable objector to frame objections, vii. 149. 

Power to decree payment of debt or legacy, when in dis- 
pute, xi. 401. 

Jurisdiction of disputed claim, ii. 238 ; v. 215 ; xi. 50, 

56, 57- 

— Validity of judgments of other tribunals cannot be 

tried ; equitable defense, ii. 238. 

Jurisdiction to take proof of wills ; residence of dece- 
dent, xvi. 246. 

Jurisdiction to construe will on application to remove 
executors for waste of assets ; appeal ; costs, xvii. 339. 

Power to award costs to contestants of will refused pro- 
bate, against proponents personally, xvii. 328. 

Power to decree delivery of assets to executor, xvii. 

78. 

Protection of attorney's lien ; proceedings to revoke 
letters testamentary, xviii. i. 

Jurisdiction to allow probate of non-resident's will 
without its production, xix. 36. 

Appointment of appraisers under collateral inheritance 
tax act ; duties ; payment of tax, how compelled, xix. 221. 

Legatees of other beneficiaries not necessary in ap- 
pointing collateral inheritance tax appraiser ; legatees in- 
terested, may apply for appointment of appraiser ; practice 
under the act stated, xx. 405. 

Power of surrogate to compel executor to be cross- ex- 
amined as to attorney's costs, xxi. 289. 

Jurisdiction on executor's accounting to determine con- 
flicting claims to a gift, xxiii. 43. 

Surrogate's courts have exclusive jurisdiction to grant 
letters testamentary and administration ; and power to de- 
termine jurisdictional facts as a part of that jurisdiction. 
xxvi. 230. 
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Assignment of an interest in an estate cannot be at- 
tacked in the Surrogate's court upon an accounting on the 
ground that it was invalid as to creditors, xxvii. 34. 

Proceedings by assignee of creditor for payment of 
claim, xxviii. 57. 

Power of surrogate to compel administrator to bring 
action in another court, xxviii. 59 

Jurisdiction to determine validity of assignment of a 
distributive share, xxviii. 59. 

Jurisdiction to construe will in collateral inheritance 
tax case. xxix. 473. 

Jurisdiction of surrogate in collateral tax matter. 
xxix. 451. 

Proceedings to assess collateral inheritance tax. xxix. 

340 

Note on the power of a surrogate to try and determine 
disputed questions involved in settling accounts and de- 
creeing distribution, xxviii. 65. 

Executor's accounting ; limit of allowance for counsel's 
fees. xxvi. 56 

Statute of limitations against legacy ; legatee cannot 
cite executor or administrator to account after time has 
run ; demand not necessary by legatee, xxii. 479. 

Decrees and orders. Invalidity of decree not actually 
signed ; limitation of power to complete predecessor's 
work. V. 225. 

When attachment will issue against executor or ad- 
ministrator for contempt ; non-payment, vii. 390. 

Confirming sale of land to pay debts, i. 102. 

Practice ; issues of fact tried in common pleas ; verdict 
to be certified by clerk of common pleas and sent directly 
to surrogate, xxii. 66. 

Appeal How rulings of auditor on final accounting are 
reviewable on appeal, v. 215. 



SURVEY. 

Of unsafe building, in New York city ; notice ; report ; 
effect i 464* 
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SUSPENSION OP THE POWER OP ALIENATION. 

Successive life estates with remainder in fee. viii, 102. 

Bequest limited to use of corporation to be created. 
XV. 289. 

Bequest of income for life ; direction to sell three years 
after termination of life estate, where discretionary power 
of sale is also given executors, iv. 317. 

Postponing division of estate until child is twenty-one, 
or previously dies. vi. 343. 

Testator's direction to place fund in bank, to be divided 
after fifteen years, not illegal, iv. 268. 

Gift of income, for life of widow, at her death to two 
sons, remainder to their heirs, xvi. 253. 

Gift to society to be incorporated after testator's death, 
void, if no limitation upon lives ; illegality not cured by 
direction to incorporate within specified time ; when estate 
vests, xviii. 282. 

Construction of will not to violate, xxi. 404. 

Provision of will construed ; contingent remainder 
created on prior remainder in fee ; separable provisions. 
xxvii. 429. 

Agreement as to devolution of property, xxxi. 86. 

SYNDICATES. 

Contracts ; rescission for fraud ; concealment xvi. 320. 

Action to dissolve ; accounting and receivership ; in- 
junction /^fM/^»/^ ///^. xvi. 359. 

Note on the legal rules applicable to syndicates and 
pools, and their members, xvi. 380, n. 

TAXES. 

Taxable persons and property. Deduction of debts ; pur- 
chase of government bonds ; device to escape taxation. 

X. 37- 

Foreign corporations, where assessed, v. 137. 

Personal estate of manufacturing corporation, where 
taxed. XV. 314. 

Corporation tax act, L. 1880, c. 542, construed ; con- 
stitutional law as to equality of taxes ; manufacturing 
company defined ; statute retrospectively applied, xi. 40. 
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Exemption of institutions of learning ; effect of use of 
building for other purposes, x. 424 

Exemption ; land in New York city included in pro- 
posed street ; power of tax commissioners to remit, xvii. 

376. «• 

Exemption of property owned by city or municipality ; 

lands owned by city in connection with ferry franchise ; 

application of income to public purposes, xix. 158. 

Exemption ; parsonage not exempt, xxii. 52. 

Mode of assessing parsonage standing partly on exempt 
ground, xxii. 52. 

Trust property in another State, when not taxable. 
xxi. 168. 

Taxation of interstate carriers ; foreign corporation. 
xxix. 85. 

On consolidation of corporations, xxix. 233. 

Note on the times of incidence of taxation, xxiv. 136. 

Assessment of non-resident's property upon agent in 
possession, xiii. 169. 

Assessment of portion of railroad in town ; value, how 
estimated, xiii. i. 

Equalization and appeal to State board, i. 441. 

Mode of correcting roll. v. 137. 

Amending assessment roll ; adding property after de- 
livery to board of supervisors ; personal liability of super- 
visor delivering roll and warrant to collector, xii. i. 

Omissions and defects in assessment rolls not inquired 
into collaterally ; taxpayer's action to restrain village 
trustees from raising tax. xiii. 162. 

Assessment of farm occupied by owner, lying in two 
towns ; non-resident land, how assessed ; power of county 
court to order supervisors to refund tax. xvi. 282. 

Certiorari to review determination of State assessors ; 
questions to be determined ; value of real estate in county ; 
preponderance of proof, xvii. 366. 

Valuation of real estate of railroad company ; earning 
capacity ; cost of construction, xvii. 369. 

Statement of corporation of taxable property, to what 
assessors to be given ; effect of omission to furnish, review 
on certiorari, xx. 44. 
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Taxes {Continued). 

Warrant ; omission of dollar-mark in stating amount of 
tax and value of property, immaterial, xiv. 378, 381, n. 

Payment Liability to tax collector for money paid^ 
i. 449. 

Duty of executors to pay before paying legacies, xiv. 
405, 406. 

Receiver of a corporation will not be directed to pay 
taxes where there may be prior liens for wages, xxvi. 356. 

Relief, Certiorari to review proceedings of commission- 
eis. x. 35. 

Action to restrain tax sale, under special statute ; 
complaint, x. 424. 

Unpaid at time of judicial sale ; purchaser may impeach 
as illegal, xi. 48. 

Taxpayer's injunction suit. i. 157. 

Taxpayer's action against municipal officer to prevent 
waste ; not maintained for ulterior purpose, ii. 440. 

Taxpa5'er's act ; L. 1881, c. 531 ; parties to proceedings 
to enjoin municipal officers, xiii. 149. 

Action by person interested in land to compel an 
apportionment of unpaid taxes and sale of the land, when 
maintainable, xxvi. 433. 

Action by taxpayer to restrain municipal corporation 
from completing purchase of land. xxii. 80. 

Tax sales in city of Buffalo; sales to city; notice to 
redeem; declaration of sale. x. 431. 

Validity of tax deed, and requisite evidence, i. 452. 

Tax sales ; constitutional law ; right to charge water 
rates; presumption from certificate of tax sale. xxx. 100. 

Tax upon collateral inheritances ; when appraisers should 
be appointed, and their duties ; payment of tax, how com- 
pelled, xix. 220. 

Appointment of appraiser; when executor or adminis- 
trator may apply; district attorney may apply, legatees or 
other beneficiaries not necessary parties, xx. 405. 

Legacies under will of non-resident subject to tax. xix. 

227. 

Note on collateral inheritance tax act. xix. 234. 
Note on tax exemption of religious corporations, xix 

231' 
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Legacy to husband of daughter dying before testator, 
exempt, xix. 232. 

Exemption under collateral inheritance tax act applic- 
able only to corporations therein named, xxii. 20. 

Collateral inheritance; exemption only to societies, etc., 
exempted from taxation, xxii. 24. 

Collateral inheritance; when college in another State 
not exempted, xxii. 20, 28. 

Religious corporation and missionary society incorpor- 
ated under laws of N. Y., subject to collateral inheritance 
tax. xxii. 28. 

Collateral inheritance; Bank Clerk's Mutual Benefit 
Association, not exempted, xxii. 50. 

Effect of amendment of 1891 to collateral inheritance 
tax act, on estate of decedent dying on date of passage, 
xxviii. 27. 

Collateral inheritance tax ; power of surrogate; con- 
clusiveness of assessment; protection to executors by 
determination of exemption, xxix. 451. 

Jurisdiction of surrogate to construe will in assessing 
inheritance tax. xxix. 479. 

Practice in surrogate's court in collateral inheritance 
tax proceedings, xx. 405. 

General legacy of $500 not bearing interest until expira- 
tion of one year from testator's death, exempt, xxiv. 365. 

Transfer tax ; exemption of religious corporation ; for- 
eign corporation not exempt ; foreign university, xxxi. 287. 

Collateral inheritance tax ; proceedings for appraisal ; 
how exemptions to be declared ; protection of executors by 
decree, xxix. 340. 

Note on duty and liability of executors as to inheritance 
tax. xxix. 358. 

TELEGRAPHS (and Telegraph Companies). 

Power to increase stock to represent surplus earnings. 

ix. 437. 

Right to increase capital stock and divide the increased 
stock among the existing stockholders, ix. 419, 430. 

Validity of agreements to pool profits and prevent com- 
petition. IX. 214. 
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Telegraphs {Continued). 

Validity of sale by one telegraph company of all its 
rights to another company, in consideration of the latter's 
stock, ix. 223. 

Right to erect poles ; compensation, when payable, xi. 
440. 

Erection of poles in city streets, xi. 304. 

Liability for miscarriage of messages, vii. 151. 

Note on measure of damages in telegraph cases, vii. 

154. 

Restraining from removing stock indicator from cus- 
tomer's office ; injunction pendente lite^ when not to be 
granted, xxii. 4S^» n. 

TELEGRAPH MESSENGER COMPANIES. 

When not liable as a common carrier, xxi. 11. 

Liability for messenger's disregard of instructions ; 
remedy of employer sustaining no loss by messenger's dis- 
regard of instructions, xxii. 121. 

TELEPHONE COMPANIES. 

Mandamus to allow use of instrument ; reasonable regu- 
lations ; transmission of messages for competitor ; use of 
telephone in other business, xix. 466. 

TENANTS BY ENTIRETY. 

Effect of divorce, xxv. 133. 

Note on tenancy by the entirety, xxi v. 229. 

See Husband and Wife. 

TENANTS FOR LIFE. 

Right of consumption by life-tenant, viii. 413. 

Apportionment of burdens ; interest on money bor- 
rowed by executor to escape taxation, xi. 382. 

Apportioning annual charges ; taxes, ii. 427. 

Payment of taxes by mortgagee, chargeable on life- 
tenant, xi. 354. 

Loss of premium on government bonds, chargeable on 
principal, x. 94. 
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Apportionment of remainder, iv. 321, 324. 

Apportionment of burdens ; taxes when payable out of 
corpus of estate ; possession by life tenant ; security to re* 
maindermen. xviii. 41. 

Right to increased value of corpus of estate as against 
remaindermen ; intent of testator, xviii. 178. 

Note on Premium and Depreciation in Securities held 
in Trust, xviii. 185. 

Executor as ; duty to give security, xxii. 289. 

Executor as, when not to give security, xxiii. loi. 

Division of proceeds of a sale of part of a company's 
plant, not income to which life tenant of stock entitled, 
xxiv. 41. 

TENANTS IN COMMON. 

Personal property ; possession ; agreement giving one 
tenant lien ; replevin, vii. 324. 

Action against one as agent for all by the other co- 
tenants, maintainable ; equitable action for accounting or 
under statute, not necessary, xvi. 464. 

TENDER. 

Of discharge of incumbrances, i. 312. 

To receiver by purchaser of pledged stocks, iv. 178. 

Before redemption from foreclosure of chattel mortgage. 
V. 198. 

Not allowable at the trial, ii. 81. 

Necessary before suit to rescind conveyance for fraud, 
xvii. I. 

Junior mortgagee on foreclosure of senior mortgage on 
moving to be subrogated need not actually tender payment 
of senior mortgage, xxii. 425. 

Tender of shares of stock, what sufficient, xxix. 210. 

TIME. 

Computation in justice's court, i. 192. 
Power of court to enlarge, xi. 233. 
To answer, after service without State or by publica^i^ 
tipn. xi. 104 

Computation ; public holiday ; Saturday, xix. 267. 
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TOWNS. 

When not to sue in its own name, bnt in that of super- 
visor, ix. 103. 

When may sue in its own name. ix. 107. 

Liability for support of indigent lunatics in State asy- 
lums. XX. 123. 

Duty of, in care of highway bridge, xxii. 387. 

Liability for personal injuries sustained by crossing a 
defective bridge with a heavy machine, xxii. 387. 

Note on actions against towns, ix. 1 14. 

Town Bonding Laws. See Municipal Corporations. 

TRADE-MARKS (and Signs). 

What may constitute ; series of arbitrary numbers, 
vii. 17. 

Name of corporation ; similar device on public cab ; in- 
tent to mislead public, xv. 152. 

Arbitrary appropriation of word ; use of corporate name 
by individual ; violation of patent laws. xi. 220. 

Colorable imitation ; injunction, v. 265. 

Of firm, when may be used by partner, after dissolu- 
tion, vii. 292. 

Arbitrary word in corporate name. xxi. 95. 

Action for infringement ; computation of value to base 
extra allowance, xxiii. 275. 

Enjoining unauthorized use of hotel name on brand of 
cigars, xxviii. 451. 

Labels distinguished from trade-mark ; injunction not 
issued for fraud without infringement, xi. 86. 

Label ; injunction against use ; sufficiency of com- 
plaint, xix. 88. 

TRADES-UNION. 
Injunction, when not granted against, ix. 393. 

TRANSCRIPT. 

Filing of Marine Court judgment with county clerk 
supersedes right to execution in that court, ii. 210. 



VOLS. I.-XXXI. OF ABBOTT'S NEW CASES. 399 

TRESPASS. 

Levy of void process ; allegation of malice or want of 
probable cause, xiv. 320. 

Will not lie for demolition of building if public neces- 
sity exist, but will lie if destruction was unnecessary ; 
reasonable cause for supposing fire^ not a justification. 
X. 142. 

No trespass nor larceny where there is consent to trans- 
fer title, vi. 413. 

Damages not recoverable for trespass after action 
brought to enjoin, without supplemental complaint, xix. 
261. 

Who is a trespasser ; rights of householder to remove 
by force, xxi. 15. 

Degree of force necessary to remove trespasser, xxi. 
16. 

Indebtedness of householder to person removed not a 
justification for a trespass, xxi. 15. 

Note on right of householder to exclude trespasser. 
xxi. 23. 

Encroachment of wall ; damages, xxx. 71. 

Note on private rights in a public place, xxx. 310. 

Injury to shade tree by electric company, xxxi. 198. 

TRIALS. 

What is a trial within Federal statute as to removal of 
causes, i. 14. 

Argument of demurrer is trial, i. 193, 245. 

Expulsion from club by governing committee ; notice ; 
hearing ; counsel, xv. i. 

Waiver of jurisdictional objection by appearance, v. 
72. 

Place of ; local action ; change of venue ; Code Civ. Pro. 
§ 986. viii. 246. 

In cases of felony ; time within which peremptory chal- 
lenge may be interposed ; waiver of right, xvi. 128. 

Action to recover penalty under oleomargarine act is a 
civil action ; preponderance of evidence sufficient. xxiiL 
108. 

Note on election of remedies, xxiii. 145. 
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Trials (Continued). 

Note on references, exception and confirmation, xxix. 
260. 

Note on inquests and inquisition as to damages, xxix. 

432. 

Mode^ should be claimed at earliest opportunity, iii. 

138. 

Mode, in equitable or common law actions, or both. v. 

Of action for both legal and equitable relief. (Action 
for nuisance.) xi. 304. 

By jury, of claim to custody of children, i. i. 

Waiver of right of trial by jury in civil cases, v. 72. 

Jury to be demanded in New York district court at any 
time before trial ; what sufficient assent, vii. 371. 

Noticing equitable action for jury term ; waiver, xii. 1 2. 

See Note on Compulsory Reference, xii. 387. 

Without a jury ; findings of facts and conclusions of 
law by judge, iii. 372. 

On agreed facts ; receiver relieved from agreement on 
allegation of mistake, ix. 452. 

Of special (or feigned) issues ; directing verdict xii. 
360. 

Framing special or feigned issues ; when motion for 
should be made. xii. 352. 

Jury trial in equity case as matter of right ; conclusive- 
ness of verdict, xxvii. 99. 

Note on statutory right to jury trial in equity causes, 
xxvii. loi. 

Note on mode of trial, xxi. 278. 

Nuisance triable by jury although equitable relief is 
asked, xxvi. 423. 

By jury or at special term; waiver of right to trial by 
court; verdict to support judgment in equity action, 
xvii. 289. 

Mode; action to recover unpaid subscription to stock; 
right to jury. xxi. 270. 

Mode of; action for dissolution of life association organ- 
ized under L. 1883, c. 175. xxi. 279. 

Mode in action to foreclose mechanic's lien, xxvii. 456* 

Right to jury trial in divorce cases, xxviii. 308. 
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Mode; action to establish trust, xxxi. 63. 

Rigfht to jury trial; waiver; dismissal of complaint 
xxxi. 430. 

Note on the power of the court to proceed on the appli- 
cation of either party and on transferring the conduct of 
the cause, xxvi. 175. 

Mode of obtaining jury trial of issues in equity case ; 
when motion should be made ; right in abutter's action for 
injunction, xxviii. i 

Framing issues in equity cases, xxvii. 463, 478. 

In taxpayer's action to enjoin a purchase of property 
by city officials, issues for the jury will not be framed oa 
incidental question of fraud, xxvi. 317. 

Order for trial of issues in action on note of corpora- 
tion ; effect of amendment of pleadings, xviii. 476. 

Requiring plaintiff to elect between several causes of. 
action, xxix. 210. 

Motion to compel election not waived by going to trial 
where an exception is taken, xxvi. 423. 

Motion to compel election between trespass and 
nuisance should be granted, xxvi. 423. 

Election by claimant of fund fraudulently obtained 
and deposited need not be made as between bank and at- 
taching creditors of depositor, after notice ; provisions of 
judgment in such an action, xxiii. 172. 

Motion to separate and elect between causes of action; 
discretion of court, xxiii. 108 

Note on requiring to elect between different grounds of 
recovery on the same claim, xxix. 210. 

Referring question arising on pleadings, xxix. 27a. 

Note on trial and judgment by referee, xxii. 8. 

Bringing on trial. Right of attorney to proceed for his 
own benefit after settlement with party, x. 393, «. 

Placing cause on calendar ; amended pleading controls. 

ii. 332, 333, «• 

Postponement ; absence of material witness, vi. 224. 

Withdrawal of juror ; discontinuance, xiv. loi. 

Preference on trial calendar, how obtained ; direction 
to clerk ; action upon corporate promissory note, xviii. 473. 

Bringing on trial ; second trial after reversal on appe&L 
xviii. 469, 472. 
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Trials (Continued). 

Adjournment for absence of witnesses ; good faith ; 
statement of facts expected to be proved, xvi. 230. 

Postponed on account of absence of witness, xxix. 426. 

Jury, Disqualification of juror by relationship to party; 
trial of member of club by committee ; familiarity with 
facts of case. xv. i. 

Verdict invalidated by one personating juror, vii. 367. 

Note on the proper practice in impaneling a jury : na- 
ture of challenges ; general rules ; usual grounds of chal- 
lenge for principal cause ; of challenge to favor ; disquali- 
fying opinions ; peremptory challenges ; waiver of chal- 
lenges ; exceptions ; challenge to the array ; talesmen, 
vi. 13. 

Rulings of triers of jurors when not reviewable on the 
question of indifferency of juror, xxi. 417. 

Opinions of juror as cause for disqualification, xxi. 417. 

Challenge for cause not impaired by right to challenge 
peremptorily, xxi. 417. 

Acquaintance of proposed juror with counsel not ground 
for rejection, xxi. 417. 

Effect of excluding competent juror, xxi. 417. 

Mistake or inadvertence in rejecting qualified juror ; 
extent of error, xxi. 417. 

Note on challenging jurors, xxi. 453. 

Right to open and close ; unnecessary allegations in 
complaint, though denied, do not give plaintiff the affirm- 
ative of the issue, ix. 309. 

Summing up. Allowing insufficient time to sum tip ; 
remedy, xxxi. 66. 

Reception of evidence. Form of offering evidence. (Action 
for negligence.) xi. 62. 

Offers of proof, xiv. 60. 

Objection to evidence, when cured by subsequent 
evidence, viii. i. 

Materiality of evidence shown by subsequent testimony, 
xiv. 388. 

Testimony of parties ; weight, i. 327, 356, 470. 

Effect of contradiction of party, ii. 238. 

Note on Witnesses causing Surprise : preparation ; 
interrogating to discover ; cross-examining and contradict* 
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ing own witness ; incapacity of witness ; counsel neg- 
lectful ; evidence first discovered at trial, xiv. 469. 

Order of proof, x. 261. 

Identification of letter before commissioner on his 
taking deposition, when not sufiicient to admit it on trial. 
ix. 62. 

Reception of opinion evidence ; when not error, xix. 18. 

Effect of admission in answer ; joint answer, xx. 259. 

Form of question calling for conversation, xx. 270. 

Evidence of flight of alleged co-conspirators, xxi. 417. 

Burden of proof that oleomargarine was in process of 
manufacture at time of passage of L. 1885, c. 183, is in the 
-defendant, xxiii. 108. 

Evidence ; rebutting afi&rmative evidence, when allow- 
able, xxiii. 87. 

Note on right of rebuttal, xxiii. 92. 

Reading document after its exclusion, xxv. 187. 

Competency of an expert must be shown by the party 
-calling him, so that the objecting party may have an op- 
portunity to cross-examine, xxvii. 86. 

Comparison of handwriting ; paper used as standard to 
be marked in evidence, xxvii. 289. 

Note on burden and order of proof in actions for defa- 
mation, xxviii. 395. 

Cross-examination ; as to what collateral matters 
answer of witness is conclusive, xxviii. 207. 

Testimony of interested witness ; direction of verdict. 
j^xxi. 149. 

Note on the value of the testimony of interested wit- 
nesses, xxviii. 211. 

Note on testimony of interested witness, xxxi. 157. 

Right to inspect document produced on notice, xxviii. 
104. 

Note on inspection of document in possession of ad- 
verse party, xxviii, 112. 

Note on surveys as evidence, xxx. 73. 

Note on examination of physician or surgeon, xxx. 84. 

Irresponsive answer ; objection ; necessity of request 
for special verdict, xxxi. 437. 

Objections, Sufficiency of objection to raise questions of 
materiality, xxix. 435. 
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Trials {ContinuecC). 

Objection of omission to plead new matter, when not 
available on appeal, xxiii. 133. 

Note on the value of an objection to evidence, xxix. 

439- 

Exceptions, A refusal to permit the withdrawal of a 

motion, made at the trial requires no exception, xxvi. 469. 

Complaint^ when dismissed for failure to state sufficient 
facts for equitable relief ; not where complaint states 
cause of action at law or in equity, iv. iii. 

Objection to jurisdiction, and also that facts stated do 
not constitute cause of action, when to be raised at triaU 
iv. III. 

Dismissal of complaint, xxx. 419. 

Dismissal of complaint, xxxi. 246. 

Dismissal upon the merits, xxxi. 373. 

Note on distinction between nonsuit and decision on 
the merits, xxix. 283. 

Complaint entitling plaintiff to legal or equitable re- 
lief ; failure of proof of equity, xxv. 152. 

Testimony of party sufficient to carry case to jury al- 
though contradicted, xxviii. 205. 

Judge's charge. Instructions in accordance with un- 
sound authority, followed by granting new trial, ii. 300. 

Weight of conflicting testimony of parties, to be sub- 
mitted to jury. ii. 274. 

Improbable testimony of interested witness, a question 
for the jury. xii. 478. 

When question as to services must be submitted to jury, 
ii. I. 

Verdict cannot be directed, on testimony of a party, i. 

356. 

Direction of verdict improper where testimony con- 
flicts, iv. 205. 

Request to charge involving error, xii. 172. 

Exceptions to charge must be specific, xii. 19. 

Charge and requests in action against sheriff for wrong- 
ful levy ; defense of fraudulent conveyance, xxii. 105. 

Effect of instruction to jury that if they should " be- 
lieve," etc. xxii. 105. 
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Charge as to change of possession in alleged fraudulent 
conveyance, xxii. 105. 

Charge as to validity of voluntary transfer, xxii. 105. 

Charge as to right of assignee of judgment creditor, 
xxii. 105. 

Discrepancy between oral testimony and written instru- 
ment presents question for jury, xxviii. 201. 

Note on instructions to jury in creditor's suit. xxii. 112. 

Necessity for request for instructions, xx. 286. 

— questions submitted. When court may refuse to submit 
to jury, issues framed, xxiv. 158. 

Request to go to the jury, when suflficiently specific ; 
exception to denial, xxvi. 469. 

Motion to direct a verdict does not prevent a subse- 
quent request to go to the jury. xxvi. 469. 

Action against railroad for damages to abutting prop- 
erty ; submission to jury where there are alternate causes 
of injury, xxiv. 74. 

Findings as to items, and requests to find. (Action for 
foreclosure.) xi. 354. 

Findings, etc., not necessary on dismissal at circuit, i. 
302. 

Finding of assumption of mortgage, not sustained by 
evidence, ix. 365. 

Findings, xxxi. 76. 

Findings and requests to find, when to be settled ; 
reference of partly tried cause, xviii. 64. 

Findings and requests to find upon directing a reference, 
xviii. 381. 

Findings ; separate statement ; appeal, when it will 
Tiot be heard upon case made up of several sets of findings, 
xxiii. 279. 

Note on necessity of findings, xxiii. 279, «. 

Note on effect of findings of fact, xxiii. 282. 

Necessity of findings containing all the facts found. 
xxvii. 193, 200. 

Note on the necessity and proper form of findings and 
requests to find and refusals thereof, xxvii. 202. 

Findings ; necessity of incorporating findings made 
upon request; proper practice, xxvii. 411. 
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Trials {Continued). 

Indorsement upon proposed findings; denial when 
already covered, xxix. 15. 

Necessity of findings upon dismissing complaint, xxix. 
280. 

Effect of order requiring referee to make further 
findings, xxix. 289. 

Requests to find ; requisite form ; separate statement. 
XXX. 319. 

Notes on recent cases on findings of fact and law. xxx. 

325- 

Decision, Necessity of filing decision upon demurrer. 

xxix. II. 

Verdict not impeached but corrected by sworn statements 
of jurymen, vii. 367. 

Mode of polling jury. x. 261. 

Directing exceptions to be first heard at general term. 
X. 6. 

Direction of verdict subject to opinion of general term ; 
new trial, xiii. 376. 

Note on verdict subject to opinion of court, xiii. 382. 

Verdict not void, though jury not sworn, xvi. 137. 

Misconduct of jurors in visiting the locus in quo ; when 
party deemed to have waived the same, how court could 
have cured the irregularity ; when affidavits of jurors may 
be used. xxiv. 77. 

Acts of newspaper reporter in secreting himself in jury- 
room and taking notes of deliberations, deemed to be com- 
mitted within immediate presence of the court xxiv. 430. 

Motion for nav trial on judge's minutes, xxxi. 66. 

In criminal cases. Presence of prisoner not necessary 
during argument of motion in his case. vi. 206. 

Voluntary absence of prisoner, x. 300. 

Motion to quash indictment, vi. 33. 

Competency of jurors ; distinction between challenge 
for principal cause, and to the favor, vi. i. 

Charge as to consequence of conviction, x. 300. 

Charge as to weight of evidence in criminal case. (In- 
dictment for contributions for political purposes.) xi. i. 

Of indictment ; adjudication of insanity at time of 
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crime ; right to commit to asylum, although discharged as 
cured, xxi. 399. 

Criminal ; order of peremptory challenges, xxi. 417. 

Right of defense to require prosecution to first chal- 
lenge is a substantial right, xxi. 417. 

Conversation of accomplices not in presence of accused, 
inadmissible, xxi. 417. 

What is termination of criminal proceedings, xxviii. 
256. 

TRUST COMPANIES. 

Protection of, in paying out deposited funds pursuant 
to order of court after service of summons in action af- 
fecting funds, xxii. 125. 

TRUSTEE PROCESS. 

Effect of proceedings in another State ; adjudication of 
indebtedness not conclusive ; payment by trustee ; when 
good against debtor, xviii. 363. 

TRUST PROPERTY. 

Located in another State, when not taxable here. xxL 
168. 

TRUSTS (and Trustees). 

Creation ; affecting lands in another State ; statute of 
frauds ; enforcement here in personam, xiii. 210. 

What words in will constitute, iv. 317. 

Deed to church trustees of land for religious purposes 
does not create trust, xiii. 91. 

Rights of parties where a fund has been deposited by 
one person in trust for another, ix. 146. 

Created by insurance company for benefit of policy- 
holders. X. 364 ; xi. 150. 

Conveyance to trustee by woman contemplating mar- 
riage. X. 72. 

Action to establish, xxxi. 63. 

Action to enforce, xviii. 160, 204. 

Action to establish in renewal lease, xx. 249. 
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Trusts {Cantimtcd). 

Action to establish against agent and his investments ; 
evidence to snstain. xviii io6. 

Note on Action to Establish Constructive Trust, xviii. 

123. 

Action to establish, xviii. io6. 

How created ; gift of income with remainder over, 
xvi. 240, 253. 

How created ; words of desire ; gift to executors ; 
charge on estate of beneficiary, xvi. 253. 

How created ; deposit in savings bank in trust ; evi- 
dence of intent xvii. 82. 

Deposit in savings bank by a mother for her son ; when 
executrix of mother bound by the trust, xxiii 43. 

Reaching bank deposit xxxi. 7. 

Willingness to execute trust ; ascertainable beneficiary. 
XX. 447. 

When executors are also trustees ; effect of codicil to 
will making new executors, xxi. 225* n. 

Will devising to executors property in trust to mort- 
gage and lease, receive income and pay the same to bene- 
ficiaries creates executor testamentary trustee, xxvi. 380. 

Right of partner to follow misappropriated assets, xxx. 

Cessation by cessation of purpose ; assignment for 
creditors ; limitation of twenty-five years, xviii. 167. 

Validity of trust to have masses said. xii. 414, 427, n^ 

432- 

Validity of trusts for charity, iv. 317. 

In personal property ; validity of and construction of 
the instrument xii. 360. 

Illegal suspension of power of alienation ; gifts to unin- 
corporated societies ; trust for purpose of evading statute ; 
establishing trust ex maUficio. (Action to annul will.) xiv. 

71. 

Validity of bequest for masses, xx. 447. 

Validity of conditional trust for benefit of minors, xxi. 
404. 

Effect of bequest to executors in trust to receive income, 
and pay to beneficiaries after termination of a life estate ; 
vested and contingent estates ; legal and beneficial ; re- 
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tnainder ; title to rents and profits ; who may require 
trustee to account ; heir or beneficiary, ii. 404. 

Statute of uses and trusts. Assignee in bankruptcy not 
trustee of debtor's estate within meaning of statute, v. 

356. 

Who is trustee of express trust, xv. 26. 

Trustee in articles of separation, a trustee of an express 
trust, vii. 256. 

A trust to convey after death of grantor cannot be ex- 
ecuted by operation of the statute, until the time arrives at 
which the gift was to take eflfect. xxvi. 442. 

JHesuiting trust as between husband and wife ; tracing 
funds invested ; acquisition of title by trustee ; limitation 
of action to establish, xiv. 13. 

Resulting to creditors on conveyance for consideration 
paid by third person, xvi. 43. 

Estate of trustee or beneficiary. When loss of premium on 
bonds is chargeable to principal instead of income, x. 94. 

Premium on government bonds, when deemed income. 
X. 94. 

Surplus income reached by creditors, i. 30. 

Creditor's action to reach surplus of income, xvi. i, 
20, n. 

Enforcing judgment for alimony, xxxi. 239. 

Bequest for. charities ; when several take jointly, xx. 

471- 

A deed in trust to apply the income of the land to 

grantor's use for life and upon his death to convey the 
land to his children, does not vest any estate in the chil- 
dren during grantor's life. xxvi. 441. 

Under will, giving income and dividends; rights be- 
tween life tenant and remaindermen as to increased value 
of corpus of the trust, xviii. 178. 

Note on Premium and Depreciation in Securities held 
in Trust, xviii. 185. 

Revocation, When equity will relieve from deed of trust 
creating voluntary settlement ; mistake of fact ; undue in- 
fluence ; power of revocation, xiv. i. 

When equity will relieve from irrevocable voluntary 
settlement ; mistake as to legal effect, xiv. 499. 
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Trusts {Continued), 

See Note as to Power of Revocation of Deed of Trust, 
xiv. 501. 

Extinguishment, Conveyance by trustee to cestui que trusty 
which does not extinguish the trust ; partition, x. 72. 

L. 1849, C- 37S» P- 528, — authorizing, in certain cases, 
trustee of married woman to convey to her, — limited, x. 72. 

Trustees ; powers. May bring creditor's action before 
judgment, v. 184. 

Petition instead of bill. iv. 221. 

Trustees of religious corporations, not to allow claims 
barred by statute of limitations ; personal liability for 
changing securities, vi. 398. 

Contract between trustee and founder of a trust as to 
foreclosure, x. 364. 

Continuing business of partner after his death, by 
trustees of his estate, ix. 8. 

Note on Commingling Proceeds, ix. 41. 

Loan to executor on securities belonging to estate ; 
notice, xxvi. 50. 

Note on Executors, Administrators, Guardians, etc.» 
Buying in. xvii. 429. 

Trustee's action to account and be discharged, when 
lies ; stock trust, xxvi. 157. 

Fraudulent sale by trustee, xxxi. 410. 

Duties, Trustees of railroad mortgage ; their duty on 
foreclosure, ix. 246. 

Attorney of trustee selected by founder of the trust, to 
whom accountable, x. 364. 

Trustee cannot purchase for his own benefit, iii. 29. 

Purchase of property for corporation by agent having 
interest in the property, xiii. 460. 

Foreclosure against purchasing trustee, x. 351. 

Trustee for stockholders of corporation cannot profit by 
transaction, x. 400. 

Conveyance as security for debt ; acquisition of title by 
grantee, xv. 204. 

Trustee buying in for benefit of cestui que trust, vtii. 92. 

Dealings between trustee and cestui que trust ; avoiding 
contract, xiv. 103. 255-259. 

Note on Trustees' Compromises : general function of 
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the court as the counsel of trustee ; power of courts of 
equity to advise and direct, as to compromises ; form of 
application to compromise a claim ; effect of trustees com- 
promising claim without notice to creditors, v. 346. 

Liability for loss on investments, vi. 447 ; viii. 92. 

Liability of one loaning money in a fiduciary capacity 
for negligence in taking second mortgage, vi. 72. 

Personal liability of trustees on building contract, vi. 

356. 

Liability of executor for testator's breach of trust, x. 67. 

Liability of co- trustee for devastavit; notice of trust, xv. 
107. 

Liability of, for loss of funds deposited in bank that 
failed, xxi. 388. 

Deposit of funds of estate in bank to be used in specu- 
lation by its president ; proof of misappropriation, xviii. 

135- 

Responsibility for deposit of funds in bank subsequently 

failing, xxiii. 23. 

In proceedings before surrogate to' compel the payment 
of income a testamentary trustee must be cited as such 
and not as executor, xxvi. 380. 

Removal^ etc. Breach of trust which will justify removal 
of trustee ; use of trust fund in private business, ix. 8. 

Trustees of railroad morgage, when cannot stay by in- 
junction a pending action for their removal, ix. 235. 

Trustees of religious corporation, ceasing to be members 
of the society, cease to be trustees,, and may be enjoined 
from acting as such. x. i. 

Removal of testamentary trustee ; conflicting interests; 
requiring bond, xxviii. 457. 

Discharge. Trustee not discharged without order gf 
court ; all must act together, iv. 79 

Remedies of beneficiary. Right of cestui que trust to follow 
fund and its avails ; amount of recovery, ix. 8. 

Causes of action arising out of testator's breach of trust 
may be united in action against his executor, x. 67. 

Note on Actions to Establish a Trust : classes of trusts; 
statutes; requisites of written declaration ; trust by im- 
plication of law from previous fiduciary relation ; oral 
evidence to explain grantee's capacity, xiii. 334. 
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Trusts {Continued). 

Note on the distinction between actions for relief 
against trustees at law or in equity, xx. 431. 

TRUSTS (Commercial). 

Business trusts ; right of transferee of shares, xxix. 
120. 

Invalidity of partnership of separate and independent 
corporations through the medium of a trust, xxv. i. 

Note on the bibliography of commercial trusts, xxiii. 

317- 

Note on the decision in the Sugar Trust case and the 

question for what purposes a corporation is to be deemed a 

person distinct from its members, xxv. 21. 

ULTRA VIRES. 
Note on Ultra Vires, iv. 56 

See Corporations. 

UNDERTAKINGS. 

Form and validity. Guaranty by authorized company ; 
approval of bond. xi. 107, no, »., in, n. 

On appeal ; signature, viii. 243. 

From affirmance ; number of sureties, x. 407. 

Disregarding mistakes ; remedies ; stay of execution. 
xiii. 478. 

Application to mark judgment as secured, xiii. 481 

On attachment ; what is sufficient execution ; signature 
to justification only. x. 342. 

On discharge of attachment, cannot be ackowledged or 
justified before attorney, viii. 241. 

On release from arrest ; indemnity of sureties ; expense 
of procuring arrest and surrender after leaving State; fore- 
closure of mortgage given to indemnify, xviii. 236. 

To stay execution ; violation of stay, when will not dis- 
charge sureties ; attorney's authority, xx. 42. 

Of disorderly person ; abandonment case ; when under- 
taking synonymous with bond. xx. 245. 

Wife's power to indemnify husband's surety, xx. 263. 
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Sufficiency upon arrest ordered by court, xxi. 321. 

Amount of, for return of chattels replevied, xxii. 151. 

Action on undertaking in surrogate's court, xxiii. 428. 

No defense to surety that he was induced to sign under- 
taking through misapprehension of contents, xxiv. 312. 

Form, on appeal from final order in special proceeding ; 
stay of execution, xxvi. 48. 

Action on undertaking on arrest ; when right arises ; 
effect of pending appeal from order vacating arrest 
xxvii. 136. 

Liability of sureties on successive appeals, xxviii. 409. 

Effect, On injunction; when enforceable ; final decision, 
iii. 22. 

When plaintiff will be compelled to pay over to sureties 
money paid him on a judgment by their principal, x. 87. 

On injunction ; what a reference to ascertain damages, 
determines, ii. 191. 

Sureties on undertaking on appeal, when discharged, 
iii. 138. 

UNDUE INFLUENCE. 

What is, as affecting validity of will. ix. 326. 

In procuring execution of deed of trust, xiv. i. 

Ground of recovery in creditor's action by administrator 
to set aside transfer, xvi. 47. 

In making a will, relation of attorney and client as 
affecting ; burden of proof, xxii. 236. 

UNINCORPORATED ASSOCIATIONS. 

Action against, in its associate name ; amendment 
xxi. 89. 

See Associations, 

UNITED STATES COURTS. 

Practice ; equitable defense to action at law. v. 1 10. 
Equitable defense in; demand of specific relief in 
answer, xxi 146. 



414 



ANALYTICAL INDEX TO 



UNITED STATES REVISED STATUTES. 



Section 

507 X. 315 

711 V. 188 

722, 739 ..xviii. 437 

739 x»- 185 

752. 753 ""»• ^» ^' »•' 70 

760 vi. 43 

863 zxx. 62 

905 vi. 56, «. 

914 V. Ill, 114; xix. 397 ; 

XX. 147, 149, n, 

916 XX. 138, 146, 149, H. 

1059 xvi. 440 

2022 ix. 482 

2165 vii. 392 

3186, 3187, 3197, 3199 i. 452, 

456. 459 
3274 xxvii. 287 



Section 

4472 vii, 87. «. 

4898 xxi. 123 

5046 V. 189. n., 192 

5067 xxiL 326 

5068 XXV. 73 

5103 V. 189 

51 19 X. 317. «- 

5120 XV. 179 

5128 v.3i9» 374. «. 

5129 V. 374. «. 

5242 xiv. 412 

5270, 5272, 5275 xxiii. 72, 73 

5275 xxiv. 112 

5278 vi. si,n., 56. «. 

5506 ix. 485 

5515 ix. 481.482 



UNITED STATES STATUTES AT LARGE. 



I Stat, at L. 93 XX. 146 

I Id. 275 XX. 146 

3 Id. 55 xvi. 407 

3 Id. §6 V. 71, n, 

3 Id. 852, § 18 vii. 21 

12 Id. 805 xi. 200 



14 Id. 306 i. 370 

17 Id. 255 XX. 144 

18 Id. 330 xY. 384, n. 

19 Id. 169 xi. I 

25 Id. 252, c. 209 xxxi. 44 



USAGE. 

Of stockbrokers, when binding on customer, viii. 291. 

As to place of discharge of cargo, viii. 66. 

Custom to acknowledge right to exclusive possession of 
land, cannot confer title, xv. 415. 

Rules applicable to evidence of usage, i. 470, and note 
collating cases. 

USES. 

Superstitious ; to have masses said. xii. 414, 427, n^ 
432 

USURY. 

Conflict of laws as to usury in bills and notes, vi. 76. 



VOLS. I.-XXXI. OF ABBOTT'S NEW CASES. 415 

Law of this State when not applicable, ii. 300 ; viii. 390. 

Promissory note first negotiated out of this State, vii. 
65. 

Grantee of mortgagor precluded from pleading, ii. 364. 

In mortgage ; estoppel against insane person, iii. 274. 

Extension of mortgage ; application of bonus to debt ; 
certificate of no defense ; pleading ; evidence, ii. 368. 

When contract contemporaneous with chattel mortgage 
not usurious ; share of profits as condition of loan. v. 198. 

Loan conditional on purchase of property ; defense in 
foreclosure of mortgage ; who may set up. vii. 170 

Oral evidence of negotiations ; mortgagor not estopped 
by guaranty of payment, viii. 351. 

When answer alleging, will be stricken out as sham. x. 

Defense gone, after judgment, ii. 47. 

Usurious interest, voluntarily paid to national bank, 
must be sued for within statutory limit of time. ii. 216. 

What law controls ; place of performance or place of 
contract, xix. 305. 

Innocent purchaser of usurious security can only re- 
cover amount paid therefor, xxii. 147. 

Alleg^ed usurious agreement in antedating purchase- 
money mortgage, xxiii. 419. 

VAGRANTS. 

Who are, under Codes Crim. Pro. and Penal ; infant 
xiii. 189. 

Commitment of child to House of Refuge by police 
justice, i. 4, «. 

Record of conviction in cases of vagrancy, ix. 69. 

Place of confinement ; effect of Code Crim. Pro. § 892. 
x. 210. 

Filing record of conviction for, nunc pro tunc, xxi. 296. 

Prisoner convicted of, when not entitled to discharge on 
ground of failure to file record of conviction, xxi. 296. 

VARIANCE. 

In civil cases. Allegation of marriage ; proof of mere 
betrothal, i. 134. 
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Variance {Continued). 

Failure to allege omission of statutory duty, xxviii. 138. 

In criminal complaint for adulteration of food or drugs, 
when fatal to conviction, xii. 196. 

In name of third person, in indictment, viii. i. 

When variance between indictment and proof is cured 
by statute of jeofails, vi. 151. 

VAULTS. 

Under sidewalk ; adverse possession ; judicial notice of 
control, iii. 306. 

VENDOR AND PURCHASER. 

Contract giving option to purchase, not void for want of 
mutuality ; performance by purchaser with notice of con- 
tract, xi. 93. 

Statute of frauds ; effect ; conflict of laws, xiii. 210. 

When parol contract cannot be disaffirmed by con- 
tractee. vi. 147. 

Contract by agent ; description of premises ; diagram ; 
damages for vendor's refusal to perform, xiii. 358. 

Contract to re-convey ; enforcement ; bona fide pur- 
chaser. XV. 204. 

Party signing contract subject to attorney's examina- 
tion, xxix. 376. 

Note on delivery of instrument with condition against 
effect, xxix. 369. 

Interpretation and effect of provisions. Covenants ; con- 
ditions subsequent ; what are incumbrances, ii. 56. 

Right of one purchasing " subject to incumbrances *' at 
a judicial sale, to have surplus applied to unknown re- 
corded mortgage, x. 41. 

Agreement to assume payment of interest on mortgage, 
upon premises contracted for, does not require acceptance 
of deed assuming payment of mortgage, ix. 365. 

When neither covenant against use as a cemetery nor 
general covenant against nuisances, an incumbrance, vii. 

136. 

Relation and respective interests. Rule as to easements 

and servitudes, xiii. 117. 
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Interest of purchaser ; oral surrender of contract ; 
statute of frauds, xiv. 340. 

Rights of purchasers of infant's real estate, under judg- 
ment directing sale. x. 149. 

Apportionment of rents, x. 396. 

Destruction of premises by fire between sale or fore- 
closure and time for delivery of deed ; loss to be borne by 
owner of equity of redemption, iv. 193, 200. 

Question of title, where purchaser claims it to be de- 
fective, how tried, x. 351. 

Sale at auction ; purchaser's right to deed with cove- 
nants from apparent vendor ; to whom purchase money 
may be required to be given, xix. 406. 

Judicial sale ; liability of purchaser after default for 
deficiency upon resale, xxii. 423. 

Vendor who pays assessment with knowledge of its 
invalidity because his purchaser requires it, cannot recover 
the money back from the city. xxvi. 326. 

Lease not merged in contract of purchase, xxvi. 35. 

Performance. When purchaser may be compelled to 
take title, x. 42. 

What will render title doubtful, x. 42. 

Specific performance not refused although a mortgage 
is unsatisfied of record, x. 42. 

Unpaid tax, when no ground for refusing to take title. 
X. 42. 

Removal of fixtures when ground for purchaser's re- 
fusal to fulfill ; fraud, xiii. 75. 

Readiness to discharge incumbrances, enough, i. 312. 

Title resting on adverse possession ; specific perform- 
ance, xviii. 167, 175. 

Creation of equitable lien by acceptance of deed sub- 
ject to contracts, liens, etc. xix. 312. 

Title resting under sheriff's deed ; specific performance 
will not be decreed where execution is not shown ; recitals 
in sheriff's deed and certificate of sale not presumptive of 
the issuance of an execution, xxi. 362. 

Right of purchaser to good title ; what constitutes a 
good title ; as to title the defects of which can be cured 
only by oral evidence ; distinction between good and 
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Vendor and Purchaser (Continued). 

marketable titles ; extrinsic evidence showing character of 

ownership, xxiii. 404. 

Title ; covenant against nuisances, xxv. 346. 

Encroachment of building upon street, xxx. 407. 

Note on doubtful titles, xxii. 397. 

Note on conditions subsequent considered as encum- 
brances or defects in title exonerating a purchaser. xxiiL 
416. 

When specific performance of exchange refused and 
parties left to action for damages, xxv. 185. 

Action for price, against conditional vendee of chattel, 
upon his refusal to accept, xxi. 181. 

Vendor putting his claim on a particular source of title, 
cannot have judgment because he has good title from 
another source, xxvi. 244. 

A vendor cannot insist upon the acceptance of a title 
upon which he has cast a doubt by his own conduct in 
seeking to establish a title from another source, under 
which latter he claimed at the sale, xxvi, 244. 

Contract for purchase of land, when not so far com- 
pleted as to preclude injunction by taxpayer to prevent 
purchase, xxii. 80. 

Extent of recovery by innocent purchaser of usurious 
security, xxii. 147. 

See Notice. 

VENDOR'S LIEN. 

Action to foreclose; payment of price by plaintiff; lien 
on leasehold; renewal, xiv. 26, 
When waived, i. 302. 

VENUE. 
Change; Code Civ. Pro. § 986; place of trial. viiL 246. 

See Place of Trial. 

VERDICT. 

Not sustained, if injury could have resulted from the 
error, ii. i. 
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Opinion of juror that he can render impartial verdict 
in criminal trial, qualified by doubt, is ground for chal- 
lenge, xxi. 417. 

See Appeal ; New Trial ; Trials. 

VERIFICATION. 

Of pleadings ; when must be in person, iii. 24, 25. 
Of answer by agent ; reason why made. xx. i. 
Of petition of one of several co-partners, xx. 210. 
Answer in action for libel ; privilege, xxi. 211. 

VILLAGES. 

Powers of trustees ; ordinances ; enforcement, xiii. 
468. 

Action by taxpayers to restrain village officers from 
levying assessment, xiii. 162. 

What are unlawful or corrupt expenditures of officers 
to authorize summary investigation under L. 1879, c- 3o7- 
XX. 131. 

VOLUNTARY APPEARANCE. 
After commencement of publication, xx. 425. 

VOLUNTARY ASSOCIATIONS. 

Action against in its associate name; amendment, xxi. 
89. 

Enjoining use of its name. xxi. 97, 99. 

Name of, not to be taken by dissenting members incor- 
porating, xxiii. 199. 

Political organization refusing admission to member- 
ship of one hostile to it. xxi. 459. 

Compliance with by-laws in refusing admission to 
membership, xxi. 459. 

Determination of question of membership, when not 
for the court, xxi. 459. 

Suit by, to enjoin dissenting members from incorporat- 
ing; burden of proof of authority to incorporate, xxiii 

199. 

See Associations. 



• • • 
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WAGERS. 

Purchase and sale of stocks, xiv. 474. 
Legality at common law; complaint to recover deposit 
from stakeholder, xvi. 226. 

See Betting and Gaming. 

WAIVER. 

Need not be based on new agreement or estoppel, viii. 

315. 

Defense of former adjudication, when not waived, hy 

failure to allege it. vii. 452. 

Of jurisdictional objection by appearance, and of right 
of trial by jury in civil cases, v. 72. 

Of motion for allowance, by receiving costs, i. 193,. 

245- 

Of objection to tardy appeal, iii. 68. 

By creditors, of accounting by assignee for benefit of 
creditors, by provision in composition deed. v. 289. 

What amounts to waiver of conditions in life insurance 
policy, vi. 456. 

Of notice of loss under fire policy, xv. 234. 

Of trial by court of action in equity, xvii. 289. 

Of attorney's lien, xviii. 31, n. 

Of lien of docketed judgment upon real estate by be- 
ginning creditor's suit to set aside debtor's general assign- 
ment, xix. 92. 

Of appeal, in partition, by accepting proceeds of sale ; 
respondent's consent, xviii. 344. 

Insufficient service of amended complaint, when waived, 
xxi. 214. 

Of objection to reference, xxix. 272. 

WAREHOUSEMEN. 

Lien of, when general and not particular, xxiii. 241. 

Lien not waived by action to recover charges and levy 
upon goods in storage, xxvii. 278. 

History of the lien of warehousemen considered. xxiii» 
241. 

Note on common law liens, xxiii, 245. 
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Lien for storage subordinate to mortgage ; storage as 
mortgagee's agent or for his benefit, xxvi. 134. 

Construction of L. 1885, c. 526, establishing warehouse- 
men's liens, xxiii. 241. 

Liability for issue of receipt for commodity not actu- 
ally stored, to bona fide transferee of receipt ; willful viola- 
tion of statute not essential to recovery ; sale of the 
property stored before suit not required, xix. 131. 

Warehouse receipts ; effect of transfer ; estoppel of 
warehousemen as against bona fide transferee for value ; 
liability for mistake in receipt ; conflict of laws, xxvii. 
281. 

When a warehouse-keeper is not entitled to bond of 
indemnity from true owner as condition of delivery ; in- 
terpleader ; security against a prior mortgagee, vii. 318. 

WARRANT. 
In criminal case, indorsement of. xx. 259. 

WASTE. 

Rule as to right of tenant to protect premises against 
waste, not applicable where a mere corporeal heredita- 
ment is transferred and owner remains in possession, 
xxvi. 194. 

Injunction against, xxxi. 387. 

WATER-COURSES. 

What are navigable ; riparian rights in non-navigable; 
•easement of public in partly navigable, x. 107. 

Riparian owner not to appropriate any part of stream 
which is a public highway, ii. 211. 

Right to take out water and ice. v. 172. 

Oysters in tide- waters; destruction by act of the owners 
of the land. xiv. 38. 

Niagara river a navigable stream; title to bed; bound- 
ary stream; interruption of navigation at Falls; rights of 
riparian proprietors; owners of islands in stream; acquisi- 
tion of rights by prescription, xvi. 159. 

Niagara river; title to bed; erection of dam ; nuisance; 
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Water-Courses {Continued). 

prescriptive right to use water, how acquired; diversion; 

accretions, what are. xvi. 395. 

Grant of land on Niagara river conveys only to 
water's edge ; law of accretions; artificial filling in. xvL 
176, n. 

Note on acquisition of riparian rights by prescription, 
xvi. 203, n. 

Right to enjoin construction of sewer which would 
draw water from pond. xxix. 140. 

WATER. WORKS COMPANIES. 

Right of company under contract with town; value of 
franchises in condemnation proceedings, xxx. 36. 

WESTCHESTER COUNTY. 

Excise law, action for penalties thereunder, by whom 
brought ix. 100. 

WHARFINGERS. 
Note reviewing liens of, at the common law. xxiii. 245. 

WHARVES. 

Effect of conveyances and covenants affecting wharves 
and wharfage, vi. 314, 330, «. 

WILLS. 

Agreement to devise; specific performance, xiii. 20, n^ 

Note on contracts to make or refrain from making tes- 
tamentary dispositions, xxix. 28. 

Testamentary capacity. Proof of competency of testator 
by subscribing witnesses ; test of testamentary capacity ; 
undue influence ; pecuniary motive ; unnatural change of 
will while sick ; presumption of fraud, ix. 326. 

Testamentary capacity, when to be determined from 
evidence aliunde the will. xxii. 236. 

Illegality of, is not evidence of misunderstanding. 
xxii. 236. 
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Obscurity as affecting testamentary capacity, xxii. 
236, 

When testator to be deemed possessed of testamentary 
capacity from business relations, xxii. 236. 

Test of capacity to make simplest will, applies to mak- 
ing of complicated will. xxii. 236. 

Inability of testator to make his mark without assist- 
ance, and approaching death not alone sufficient evidence 
of testamentary incapacity, xxvi. 395. 

Undue influence^ when it will not be presumed ; client*s 
will in favor of attorney who was also the draughtsman, 
xxii. 236. 

Burden of proving undue influence, xxii. 236. 

No undue influence for principal beneficiary to induce 
testator to make him a co-executor, xxvi. 395. 

Partial intestacy^ who takes, x. 274. 

Note on the law of succession as affected by the adop- 
tion of children, xxix. 49. 

Executicn. Strangers as subscribing witnesses, ix. 326. 

Revocation by testator's conversion of property, though 
such as directed in will. viii. 118, 

Bastard bom after the making of its mother's will en- 
titled to share in estate as though the mother had died 
intestate, xxvii. 61. 

Action by after-born children may be maintained to re- 
cover their share in estate before distribution, xxvii. 61. 

Supreme court not ousted of jurisdiction of such action 
by admission of will to probate, xxvii. 61. 

Probate, Nature of proceedings, i. 25, n. 

Probate of lost or destroyed will. vi. 234. 

Jurisdiction of courts of equity to set aside probate ; 
fraud in obtaining probate, iv. iii. 

Probate of lost or destroyed will ; production of sub- 
scribing witnesses ; presumption of revocation ; declara- 
tion of testator ; proof of contents ; costs, when given to 
each contestant against proponent personally, xvii. 328. 

Probate ; testimony of testator's physician as to testa- 
mentary capacity, privileged, xviii. 109. 

Probate of will of non-resident without production be- 
fore surrogate ; execution without subscribing witnesses. 
xix. 36. 
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Wills (Continued). 

Probate ; executor's withdrawal from proceeding^, 
xxiii. 54. 

No act of executor offering a will for probate can de- 
prive a person interested of the right to have it admitted. 
xxvi. 389. 

Refusal of probate as to portion of will which is libelous 
and not dispositive, xxvii. 425. 

Effect of decree of probate, xxix. 300. 

Effect of refusal of probate, xxxi. 1 13. 

Revoking probate. Legatee, by accepting legacy, estopped 
from maintaining proceedings to revoke probate; estoppel 
not cured by offering another petition by amendment, 
xxii. 236. 

Probate; proceedings to revoke; question of validity of 
will, not to be passed upon. xxii. 236. 

Validity. Limitation; bequest after death of testator's 
widow to church to be incorporated, xv. 288. 

Bequests to charitable, &c., societies ; limit of amount. 
X. 274. 

Validity of devise or bequest for masses, or for charity 
in executors* discretion, xii. 432. 

Residue; limit of bequests to corporations, viii. 118, 

Void if made contrary to agreement; agreement to de- 
vise irrevocable; mutual wills, xiii. 16. 

Validity of bequest for masses, xx. 447. 

Validity of conditional trust for benefit of minors, xxi. 
404. 

Validity of bequest in trust for benefit of church where 
discretion reposed in trustees as to custody of principal; 
intention to vest estate in trustees, xxiv. 206. 

Validity of provision as to personalty controlled by law 
of domicil. xxv. 166. 

Legacy to pastor unaffected by restrictions against 
benevolent corporations, xxv. 105. 

Indefinite accumulation of rents to pay debts invalid. 
XXX. 225. 

Right of benevolent society to take where testator dies 
within two months, xxxi. 422. 

Construction. Intent of testator, xv. 288. 

Successive inconsistent clauses, viii. 102. 
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When construed to be will of personal property only. 
ix. 326. 

Absolute bequest with letter of instructions as to dis- 
tribution for charitable purposes ; fraud ; void trusts ; 
legatees held trustees for heirs and next of kin (Action to 
annul will), xiv. 71. 

Note on testamentary provision for continuing partner- 
ship business, ix. 8. 

Lapse of bequest, x. 224. 

Legacies, when charged on real estate, viii. 123. 

Construction of conditional legacy to benevolent so- 
ciety ; legacy void for uncertainty, vii. 53. 

What powers embraced in devise to executors in trust 
to sell, &c.; collection of rents, x. 274. 

Power of sale ; resale after improper sale and convey- 
ance back to trustees ; second mortgage for purchase 
money, xiii. 362. 

Remainder ; apportioning annual charges, ii. 427. 

Equitable conversion ; discretionary power of execu- 
tors to sell. iv. 317. 

Equitable conversion, where legatee incapable of tak- 
ing entire bequest, x. 274. 

Equitable conversion how aflEected ; absolute power of 
disposition, viii. 413. 

When not an illegal suspension of power of alienation, 
viii. 102. 

Trust estate ; power of sale ; equitable conversion ; 
vesting ; power of appointment ; gift in lieu of dower ; 
suspension of alienation ; rents and profits ; power to take 
by will ; corporations and societies ; apportionment ; limits 
of amount of charity, iv. 317. 

When legacy to creditor not presumptively payment of 
debt. V. 215. 

When gift is vested ; meaning of ** children." xv. 107. 

Vesting of gift of remainder to the children or the sur- 
vivors of them. vi. 438. 

Bequest to executors in trust to receive income and pay 
to beneficiaries after a life estate ; vested and contingent 
estates ; intermediate lents and profits, ii. 404. 

Time of vesting of gift. iv. 268. 

When gift construed as vested ; when contingent ; gift 



426 ANALYTICAL INDEX TO 

Wills {Continued). 

to take effect upon future incorporation of legatee, xv.. 

288. 

Note on vesting, vi. 445 ; xviii. 297. 

Action to construe not maintainable by devisee of legal 
estate, iv. 275. 

When surrogate may construe, xi. 56, 57, 401. 

Construction ; when donee of income takes legal title 
in property ; devise to *' legal heirs," and how they take, 
xvi. 246, 253. 

Construction ; intent of testator ; bequest of mortgage 
to mortgagor upon consent of testator's wife. xvi. 143. 

Construction of devise ; whether for life or absolute ; 
tenant's power to dispose of property, xvii. 339. 

Equitable conversion by implication; bequest in lieu of 
dower; merger of equitable interest under gift of income, 
and legal title as successor of remainderman. (Action to 
construe will.) xviii. 82. 

Fee or life estate ; gift over of unconsumed rcbiduc. 
xviii. 90. 

Construction of bequest of income and dividends; title 
to increased value of principal fund, xviii. 178. 

What covered by direction to pay debts; ante-nuptial 
agreement for sum in lieu of dower, xviii. 151. 

Power to sell vacant and unproductive lots; storing 
lumber and enclosing lot. xviii. 167. 

Construction; bequest of income for life with remainder 
over; vesting; whether beneficiaries take as a class or as 
tenants in common; income undisposed of by will; person 
presumptively entitled to next eventual estate, xviii. 
291. 

Remainder over upon death of devisee; when death in 
testator's lifetime intended; general rule of construction; 
provision for discharge of mortgages as condition of be- 
quest; payment from estate, xix. 10. 

Repugnant clauses; absolute devise followed by devise 
in trust to sell; trust valid as a power, xix. 104. 

Construction; extent of interests in remainder, xix. 
104. 

Construction; charitable bequest; gift to several, when 
they take jointly, xx. 471. 
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Note on drafting charitable bequests, xx. 474. 

Provision for carrying on firm business, xxi. 63. 

Note on provisions for continuing partnership business 
after death, xxi. 70. 

Interpretation ; executors, when also trustees, xxi. 
225, n. 

Interpretation ; codicil naming additional executors ; 
effect is to make them also trustees where so made in the 
will. xxi. 225, n. 

Clause in, exonerating trustee for loss of funds, when 
not applicable where funds have not been properly in- 
vested, xxi. 388. 

Construction ; " issue '* connected with " parent," when 
it includes all descendants, xxi. 392. 

Interpretation ; two inconsistent clauses, xxi. 404. 

Subordination of language of will to the intention, in 
construing, xxi. 404. 

When implied power of sale does not exist over un- 
productive real estate, xxi. 404. 

Construction of peculiar clause, xxi. 231. 

Interpretation avoiding intestacy ; words "whatsoever 
dying possessed of," construed to include real as well as 
personal property, xxiv. 463. 

Provision forfeiting legacy to person contesting will ; 
effect of contest by guardian ad litem, xxvii. 183. 

Interpretation ; repugnancy to prior estate ; suspen- 
sion of power of alienation, xxvii. 429. 

Interpretation ; provision requiring assent of widow to 
legacy ; effect of widow's death ; definiteness of description 
of corporation ; lapsed lej,'^acy ; residuary clause ; bequest 
to class, xxvii. 437. 

Direction to pay ik'l ts; wiien mortgaj^e debts included; 
failure of intended scl i mc ; equity of devisee. xxx. 225. 

DirectioTi lo p.iy < fl m()rts^a<^e from proceeds of par- 
ticular fund ; n'lemption. xxx. 235. 

Note on ademption of legacy, xxx. 237. 

Action to construe and for executor's accounting. 

xxviii. 370. 

Gift limited by lives in being, xxi. 404. 

Unlawful suspension of power of alienation ; gift to 
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society to be incorporated after testator's death ; vesting ; 

equitable conversion ; cypres power, xviii. 282. 

Vested remainder, xxxi. 468. 

When legacy vests ; disposition by legatee's will, 
xxvii. 151. 

Time of vesting of remaind#>r. xvi. 262. 

Note on interpretation of wills, xxi. 231. 

Election of dower against will; compensation to de- 
visees for impairment of devise thereby; acceleration of 
gift in remainder, xix. 322. 

WITNESSES. 

Attendance. Subpoena diues tecum on examination be* 
fore trial, i. 350; ii. 418; iii. 125; ix. 54. 

See Depositions. 

Note on testimony of deceased witness, xvii. 421. 

Examination of accused before grand jury, xviii 97. 

Privilege from service of process, xxx. 58. 

Fees. Taxation, i. 468. 

Subpoena duces tecum fee. vi. 437. 

Fees for party examined before trial, iii. 121. 

Witness' fees on examination before trial; adjourn- 
ment, xxix. 424. 

Third party examined in supplementary proceedings, 
not entitled to fees. xx. 401. 

Competency of the insane as witnesses, and of witness 
insane at time of observation, iii. 229. 

Alleged lunatic may testify on inquisition of lunacy, 

vii. 417- 

Competency of one convicted, as witness on indictment 
■yor murder, xii. 172. 

Privilege of attorney ; contents of testator's last will 
drawn by him. vi. 234. 

Privilege of physician : compelled to make affidavit 
when. ii. 137 and see note^ 143. 

Confidential communication to physician ; appearance 
of patient; testimony on probate of will as to sanity; tes- 
tamentary capacity, xviii. loi. 
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Privilege ; physician's affidavit in proceedings to com- 
mit patient as an habitual drunkard, xx. 162. 

Physician ; waiver of privilege by patient testifying, 
xxviii. 47. 

Note on the privilege of information acquired by a 
physician and the mode of its waiver, xxviii. 55. 

Note on examination of physician or surgeon, xxx. 84. 
' Note on physician's examination before trial, xxxi. 

370. 

Disqualification of physician; waiver; testimony as to 

anticipated results, xxx. 78. 

Confidential communication to attorney ; contract re- 
lation must exist, xviii. xoi. 

Competency of expert must be shown by party calling 
the witness, xxvii. S6. 

Personal communication or transaction with deceased^ &c., 
what is under Code Pro., § 399. ii. i, 8, «., 12, 

Entry in decedent's account-book. ix. 60. 

Attorney with lien for costs, not disqualified by Code 
Civ. Pro., § 829. xiii. 20, n. 

Effect of reading testimony to personal communica- 
tion, &c. taken on former trial, when witness was a party 
and is deceased, x. 63. 

Mode of examining and objecting to examination of 
party against representative of deceased, &c. ii. i, 10, «. 

Incompetency of, under Code Civ. Pro. § 829, when 
not a ground for excluding question as an interrogatory 
upon a commission, xxiii. 209. 

Under Code Civ. Pro. § 829, plaintiff in conversion may 
testify as to value against defendant's testator, xxvii. 86. 

Plaintiff in conversion is not competent to testify as to 
contents of a box of jewels deposited with defendant's 
testator, although by means of a third person, xxviii. 86. 

Code Civ. Pro. § 829. xxix. 36. 

Credibility for jury ; interest, xiii. 393. 

Credibility ; finding of referee not as conclusive as find- • 
ing of jury. xiii. 401. 

Weight of testimony of a party, i. 246, 254, 356, 470, 

and note^ 362, collating cases. 

Effect of contradicted testimony of parties, ii. 238 
and note^ 239. 
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Witness, though nncontradicted and unimpeached, may* 
be discredited, ii, 238. 

Statements of witness contradicting testimony, x. 261. 

May be questioned as to different evidence before 
grand jury. vii. 334. 

Reading cross examination of witness on former trial 
after reading direct examination, xiii. 40. 

Interrogating as to religious belief in order to reinstate 
credibility, xiv. 13. 

Credibility of interested witness, xvi. 425. 

Credibility of interested witness who is unimpeached 
and uncontradicted, xviii. 106. 

Note on the value of the testimony of interested wit- 
nesses, xxviii. 211. 

Note on testimony of interested witness, xxxi. 157. 

Impeaching credibility; conclusiveness of answer on 
cross-examination, xxviii. 207. 

Joules of examination. Distinction between testifying 
to a fact and to an opinion, vi. 104. 

Distinction between knowledge, impression, opinion 
and belief, iii. 229. 

Use of hypothetical questions in calling for opinion of 
witness, vi. 129, n. 

When limiting opinion of a witness to information de- 
rived from personal knowledge of the occurrence, i& ob- 
jectionable, vi. 129, n. 

Testimony of expert as to handwriting, vii. 98. 

— as to physical condition of child, viii. i. 

Mode of examination as to sanity, iii. 229, ». 

Testimony not privileged in proceedings tmder non- 
imprisonment act. ii. 466. 

Extent of cross-examination, viii. i. 

Equitable rules as to discovery, i. 332, «., 481. 

Examination of adverse party before trial. See Dep- 
ositions. 

See note on witnesses causing surprise, xiv. 469. 

Whether question calls for opinion or fact. xix. 18. 

Surgeon; future probable damages, xxi. i. 

When rebuttal may consist of affirmative evidence, 
xxui. 87. 
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Note on right of rebuttal, xxiii. 92. 

Use of memorandum at the trial to refresh; admissi- 
bility of memorandum, xxiii. 118. 

Note on use of memorandum of forgotten facts, xxiii. 
118. 

In conversion the owner is incompetent to testify as 
to value without showing that he is an expert, xxvii. S6. 

Cross-examination ; statement to third person, xxxi. 
281. 

WORKHOUSE. 

Vagrauts may be committed to. x. 210. 

WRIT OF NE EXEAT. 
Substitute by Code Civ. Pro. § 550. xxi. 321. 

YONKERS. 

Commissioners of charities have the power of overseers 
of the poor, and may sue for penalties under excise law 
ix. loo. 
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